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FOREWORD 


After five full years, INDUSTRIAL RELATIONS 
LAW DIGEST can no longer be considered “experi- 
mental.” As we enter our sixth year, judging by the 
response of readers, the need for a digest publication 
in this field has definitely been established. 

Anyone who leafs through our first 20 issues will 
discover a rich lode of reference material. A quick 
count of the items listed in the five-year Index (in- 
cluded in the April issue) shows a total of almost 150 
digests of lead articles cutting across the spectrum of 
problems in labor and employee relations. More than 
100 case comments have been digested from the publi- 
cations of leading law schools across the country. An 
equal number of articles have been highlighted in brief 
bibliographical notes. 

The attorney or labor relations executive or teacher 
or union official has thus been provided with the es- 
sence of current legal thought in convenient form, 
readily accessible. To obtain the same material in any 
other way, fifty and more subscriptions to monthlies 
or quarterlies would have had to be substituted. Hun- 
dreds of man-hours would have been devoted to search- 
ing for material pertinent to the field. Hundreds of 
articles of small or only passing interest would have 
been scanned. This service is performed on your behalf 
by the staff of INDUSTRIAL RELATIONS LAW 
DIGEST. 

It is not our intent to supplant the original publi- 
cations in any sense. This explains, for example, why 
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all citations and footnotes are purposely omitted. Per- 
mission to digest the material is obtained from each 
publication in advance. Without the gratifying cooper- 
ation of law schools and commercial publishers, a 
journal of this type would not be possible. 

We are constantly striving to improve our coverage, 
to broaden our service to you in many ways. Our 
thanks go to those who have offered constructive com- 
ment or criticism in the past. We hope you will con- 
tinue to feel free to favor us with your suggestions 
during the years to come. 

THe Epitor 
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“Boulwareism”: Legality and Effect * 


The purpose of this Note is to describe the develop- 
ment and characteristics of Boulwareism—the hard- 
line labor relations policy of the General Electric 
Company, and to examine its legal status and effect on 
labor-management relations. 


I. HISTORY OF BOULWAREISM 


In 1947, following a severe management defeat the 
preceding year, GE instituted the policies referred to 
as Boulwareism. GE initiated a program designed to 
convince the public and its employees that the company 
should be viewed as a reliable steward of its em- 
ployees’ interests. This program, authored by Lemuel 
Boulware, a GE vice-president, was to use the same 
methods for “pleasing people with jobs” that it used 
in “pleasing people with products.” Market research 
methods were to be used to determine the economic 
benefits and psychological satisfactions desired by em- 
ployees from their jobs. Furthermore, advertising 
techniques were to be used to develop public and em- 
ployee confidence in GE and to inform them of GE’s 
willingness to “do right voluntarily” without union 
prodding. 

GE decided to eschew the usual bargaining practice 
in which both parties begin with extreme positions 


* Condensed from a note published in 76 Harvard Law Review 
807-818 (February 1963) and printed with permission from Har- 
vard Law Review. Copyright © 1963 by the Harvard Law Review 
Association. Business address: The Harvard Law Review Asso- 
ciation, Gannett House, Cambridge 38, Massachusetts. Single copy 
price $1.50. 
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which they know must be modified if a settlement is to 
be reached. Instead, the company announced that it 
would henceforth submit a “fair” offer and then stand 
pat on it. General Electric claims that it regularly 
analyzes employee compensation and benefit plans, 
studies all relevant union statements, listens carefully 
to union demands made in negotiations, and considers 
these demands along with all other information avail- 
able. The company then makes its offer and, it con- 
tends, discusses it fully with the union, making any 
modifications called for by new information. It is clear 
that the give-and-take of bargaining will not make GE 
change its offer, nor will the company “be moved by 
any deadline or any action by the Union such as a 
strike or threat of a strike.” This policy would seem 
to bolster GE’s position at the bargaining table. Fol- 
lowed over a long period of time, it might inhibit em- 
ployee willingness to strike, since the futility of at- 
tempting to gain concessions beyond GE’s offer would 
be well established. The policy would also aid GE by 
preventing union leaders from gaining prestige for ex- 
tracting benefits which management had been ready to 
give from the start, but was unable to offer under 
traditional bargaining techniques. 

Throughout the year, and with particular intensity 
during periods of negotiation, the company main- 
tains a “communications” program, designed to per- 
suade workers of the merits of the company’s position 
and to point out the supposed defects in the union’s 
views. To accomplish this, GE issues a vast number of 
circulars and company newspapers and also carries on 
an intensive personal-contact program through com- 
pany foremen and supervisors. For these members of 
lower-level management, GE conducts a training pro- 
gram in techniques of persuasion to make them more 
effective spokesmen for the company. The communica- 
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tions program does not deal only with economic issues; 
it is also devoted to criticism of union leadership. 

In 1960 Boulwareism underwent its important test. 
The IUE had suffered a severe rebuff in the negotia- 
tions of 1958 and was determined to gain substantial 
concessions from management in 1960, even if this 
necessitated a strike. The union embarked on a mas- 
sive publicity campaign to prepare its members and 
the public for the negotiations and the possible walk- 
out. General Electric, on the other hand, declared 
that the financial condition of the country and the 
company precluded large increases in employee com- 
pensation, and indicated that its stated policy of 
standing firm on its original offer would be continued. 
The result, almost inevitably, was a strike. The union 
stayed out for twenty-one days, but the strike was a 
failure; the contract settlement contained only slight 
modifications of GE’s original offer. 

Since less than half the company is organized, it is 
impossible to launch a total strike against GE; and 
the company apparently can withstand a partial strike, 
since it was able to keep its plants open and operating 
in 1960. Also, solidarity within the IUE is lacking, as 
is evidenced by the breaking away of key locals during 
the strike. Frustrated by its failure, the union en- 
deavored to gain some redress by striking at an easily 
accessible target—Boulwareism. Charges were filed 
with the General Counsel of the NLRB who in turn 
issued a complaint against GE. 


II. LEGALITY OF BOULWAREISM 


Attacked as illegal are GE’s adamant position at the 
bargaining table and its communications program, 
which is alleged to undermine the union through criti- 
cism of union leadership and to constitute individual 
bargaining with the employees. 
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A. One-Offer Bargaining 

The General Counsel has urged that GEH’s intransi- 
gence as embodied in its one-offer policy violates 
section 8(a)(5) of the National Labor Relations Act. 
It has been recognized that if the Act is to fulfill its 
purpose, there must be some regulation of the parties’ 
conduct at the bargaining table. A grave problem 
arises, however, in determining how far one can go 
without running afoul of the provisions of section 
8(d), which was passed in 1947 for the express purpose 
of counteracting a trend in the NLRB toward requir- 
ing concessions as evidence of good faith. In NLRB 
v. Insurance Agents’ Union, the Supreme Court indi- 
cated that the Act must be read to promote collective 
bargaining, in keeping with part of the intent of Con- 
gress, while leaving it free from government inter- 
vention as to substantive terms in accordance with an- 
other congressional goal. In resolving the conflict 
between sections 8(a)(5) and 8(d) the Court appar- 
ently adopted Professor (now Solicitor General) Cox’s 
theory, which requires that the parties so conduct 
themselves in negotiations that it can reasonably be 
said that they desired to reach an agreement. How- 
ever, the absence of concessions and the rejection of 
unacceptable terms cannot be used as evidence of an 
unwillingness to reach agreement. The application of 
this standard requires an examination of the em- 
ployer’s total behavior in order to determine his sub- 
jective intent. 

In the proceeding against GE, the General Counsel 
charged that the company engaged in illegal “take it or 
leave it” bargaining, which the Court has proscribed 
but not defined. Apparently recognizing the inappli- 
cability of previous “take it or leave it” bargaining, 
albeit a somewhat obscure one, that does not rest on 
a showing of absence of desire to reach agreement. 
GE engaged in bad faith bargaining, the General 
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Counsel argued, “when General Electric entered into 
the bargaining with a closed mind and a fixed inten- 
tion to adopt the course that it did, namely, listen .. . 
to what the union had to say . . . make the offer and 

. stick to it.” GE, on the other hand, claims that 
a firm stand is permitted under section 8(a)(5), and 
that its conceded desire to reach agreement is suffi- 
cient under Insurance Agents to constitute good faith. 
GE also relies on the recent Bethlehem Steel Co. de- 
cision, where the employer had made and remained 
firm on an offer that in many respects reduced em- 
ployee benefits. The NLRB held that as long as the 
employer willingly discussed each union proposal as 
advanced and did not refuse to meet with the union 
negotiators, he was not engaging in improper conduct 
by refusing to accede to union demands. General 
Electric’s legal position seems, in one respect, some- 
what stronger than Bethlehem’s, since GE can point 
to a signed contract as further evidence of its good 
faith. 

It seems clear, under Insurance Agents and Bethle- 
hem, that intransigence by itself does not violate the 
law. Collective bargaining requires that the parties 
exchange their ideas in the expectation that the give- 
and-take of negotiations may result in modification of 
their positions; entering negotiations with a mind 
closed to compromise defeats this expectation. Yet 
this seems to be the attitude with which GE enters 
negotiations. By taking such an intransigent and well- 
publicized stand, GE’s bargaining position is in effect 
frozen; concessions are barred not only for economic 
reasons but also for fear of losing face. GE’s policy 
thwarts the major function of collective bargaining 
and creates needless tension because of union animos- 
ity at being deprived of its role in the contract deter- 
mination. The union has no choice but to strike or 
become an insignificant force in the negotiations. To 
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discourage the bargaining tactics of Boulwareism, sec- 
tion 8(a)(5) must be read to require more than a de- 
sire to reach agreement; it must also require that a 
party approach the bargaining table with his mind 
open to compromise. 

A remedy could be directed at the actions them- 
selves. For example, in cases like GE’s, where the ac- 
tions consist of public declarations of a no-compromise 
policy, an appropriate remedy would be to order their 
cessation. If such an employer were unable to publicize 
his doctrinaire intransigence, his ability to convince 
employees that his proposals will never change would 
be seriously undermined. Thus a strike could gain 
more employee support, and even if the employer 
should still hew to one-offer bargaining in private, 
the policy’s major benefits would have been eliminated. 
General Electric’s conduct, unlike the union’s in Insur- 
ance Agents, is not just a weapon used to make its 
good faith bargaining posture stronger; it is a nega- 
tion of collective bargaining, since it defeats the moder- 
ating function of the process of negotiation. 


B. Communications and Section 8(c) 

Use of GE’s statements as evidence of its closed mind 
would seem to violate the literal terms of section 8(c) 
of the NLRA. Since GE’s declarations contain neither 
“threats” nor “promises,” they seemingly cannot be 
used as “evidence of an unfair labor practice.” If such 
an exclusion were applied literally it would leave the 
Labor Board powerless to consider a type of evidence 
which courts frequently regard as crucial and which 
seems equally important to the administration of the 
labor laws. Congress’ aim in passing 8(c) seems to 
have been quite limited; its prime concern was to re- 
verse an alleged practice of the Board whereby em- 
ployer criticisms of unions were used to prove viola- 
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tions of the law. In view of these considerations, a 
narrow interpretation of section 8(c) is called for. 

One attempt at such an interpretation was made in 
the Electrical Workers case, where the Court held that 
noncoercive speech was only protected when “in fur- 
therance of a lawful object.” This traditional limita- 
tion on speech would also warrant proscription of 
GE’s avowals of its one-offer policy. However, this 
standard does not escape the difficulties presented by 
the exclusionary rule of 8(c), since the speech in ques- 
tion may itself be necessary evidence to establish the 
existence of an unlawful purpose. The difficulty 
would be avoided by a rule excluding only employer 
criticisms of unionism and of union policies and per- 
sonnel. 

On the other hand, section 8(c) would protect GE 
against the General Counsel’s charge that the com- 
pany’s attacks on union leadership were designed to 
undermine the union illegally. 

GE’s communications program is also charged with 
producing illegal “individual bargaining” with its em- 
ployees, as opposed to collective bargaining with the 
union. However, GE apparently is scrupulous in avoid- 
ing direct dealing with its employees; it merely at- 
tempts to persuade them of the merits of its offers so 
that they will bring pressure to bear upon the union 
leadership. While such communications may undercut 
the union’s bargaining position, they seem protected 
by section 8(c) and by Insurance Agents, which ap- 
prove the use of bargaining weapons which might in- 
jure the other party in this manner. Also, the degree 
to which the union is actually undermined seems slight, 
since the company is still bargaining with it. At 
several points the General Counsel indicates his feel- 
ing that employees and the union should be treated as 
one and the same, and although he never explicitly 
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charges that it is a violation of the Act, he thus opposes 
any attempt to inform the workers that their interests 
are not as the union leaders have represented. This 
view not only overlooks section 8(c) but also ignores 
those sections of the Act which recognize that the 
interests of employees and unions may sometimes col- 
lide. 


III, CONCLUSION 


GE’s bargaining position appears to have been en- 
hanced since the initiation of Boulwareism. While it 
seems clear that Boulwareist policies are partially re- 
sponsible for this gain, the weakness of the IUE, its 
long struggle with the UE, the economic conditions of 
recent years, and a growing general suspicion of 
unions have also aided the company. Most of Boul- 
wareism’s gains can be traced to its public relations 
program; the effectiveness of one-offer bargaining and 
of the company’s attacks on union leadership seems 
problematical. 

The impact of an NLRB decision on Boulwareism is 
difficult to determine. The Board cannot forbid GE 
to be a stubborn bargainer, nor can it bar the entire 
communications program, much of which is protected 
by the statute. On the other hand, the Board can order 
the cessation of one-offer bargaining and thus elimi- 
nate an important component of GE’s labor policy. 
Moreover, the psychological effect of such an order 
would give a needed boost to union morale. 

The future success of Boulwareism depends not so 
much on legal victories as on the continued weakness 
of the union. If the union is unable to overcome the 
organizational and economic disadvantages it faces, 
Boulwareism will continue to prevail. The social de- 
sirability of that prospect is open to question. De- 
spite GE’s claims that its labor relations program best 
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serves the private and public interests concerned, the 
unilateral character of the program raises the con- 
stant danger that those interests are not being well 
served. Should the union become an insignificant fac- 
tor in the employer-employee relationship, the result 
will be unchecked management power which might re- 
quire closer governmental supervision. In the short 
run, too, the desirability of Boulwareism seems doubt- 
ful, since of necessity the policy engenders pervasive 
union hostility to management which can result in un- 
necessary industrial disruption. 
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The Law and Industrial Relations* 


The Process of Industrialization and the Law 

Human law is the operating principle in the gener- 
ation of order in a social body; interpenetrating human 
action it becomes an invisible system of co-ordinated 
precepts, principles, and standards regulating conduct, 
established by custom or edict, behind which lie coer- 
cive and punitive sanctions of society. Its end is the 
attainment of a generalized harmony and security in 
the life of the community, the elimination of intoler- 
able frictions in the conflicts of interest, and the recon- 
ciliation of those conflicts by acceptable limitations on 
individual and community action. 

The justification as well as the necessity for regu- 
lation of individual action is its impact on the lives of 
others; voluntary or self-regulation is not adequate; 
the qualities of cupidity, greed, acquisitiveness, pas- 
sion, aggressive and arrogant, remain at high pressure, 
and so far their control must be committed to the judg- 
ment of the community. 

Industry, concerned with man’s struggle with his en- 
vironment and its conquest through applied intelli- 
gence, has brought us to the heights of material 
achievement; we can say, in fact, that in the course of 
time, man’s understanding will have left little uncon- 
quered. But its course to this day has exposed a vast 
complex of relations in which it has inextricably in- 
volved man through the diverse forces generated and 
the degree to which other interests and concerns have 
become subordinated to it. 


* Condensed from an article by Justice I. C. Rand, published 
in 17 Relations Industrielles 389-398 (October 1962) and printed 
with permission from Relations Industrielles. Business address: 
Department of Industrial Relations, Laval University, Quebec, 
Canada. Single copy price $1.50. 
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Let us put to ourselves a few questions. Is material 
production to be accepted as the significant end of 
human effort and purpose? Are we to attribute to it 
and its products the supreme values of life? Can it be 
said, in any acceptable sense, that it is more than a 
contributory agency to the developing life out of which 
it has arisen? Without overstressing these queries, 
we may ask whether such a substitution, if indeed 
possible to man, would not tend to his own extinction? 

In its more concrete sense, Industry signifies the 
production of means to sense satisfactions, enabling 
generally the mastery of instruments serviceable to 
infinite modes of activity. These means in turn become 
the source of wealth, as we call their accumulation, 
to glut that instinct which originally sought security 
against nature’s rigors and vagaries, but now driving 
to the aggregation of power over man and community. 

Inevitably, in its expanding accomplishments, In- 
dustry becomes a system of processes sustaining com- 
munities organized in dependence on them. Differen- 
tiated functions have led to a vital interdependence 
between the two, dislocations of which can in varying 
degrees be disruptive of the life of each. These proc- 
esses in proliferating populations and huge economic 
accumulations, expressing the gigantic expansion of 
technology, are intensifying in tremendous accelera- 
tion and raising issues overtaxing the wit of man to 
resolve. 


The Need for a Legal Order in Industry 


The near-anarchy to which this development has 
given rise by reason of its own crises from self-defeat- 
ing defects, furnishes a new situation of demand for 
order and the means of order, law. Excesses must be 
curbed; the savage claims of interests modified; social 
order and well-being must advance through the impo- 
sition by law of enlightened ideas upon the warring 
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groups, creating effective restraints upon their modes 
of action. 

We have recognized as never before, however quali- 
fied it may be, that man is his brother’s keeper. We 
see applied in social action, as never before, the Cate- 
gorical Imperative as the decisive factor in the solution 
of social problems; but that rule without the back- 
ground of coercive sanctions within a legal order is not 
yet sufficient to its realization; and for the excesses of 
conduct that deface human relations, regulation by 
law becomes obligatory. 

Industry originated in individual enterprise, but it 
has become transmuted into private enterprise. This 
latter in its present character can be said to have had 
its modern origin in the creation by law of the limited 
liability company: and, as an entity, that corporate 
body has had attributed to it, generally, the civil inci- 
dents of citizenship. But the difference between the 
two modes of enterprise must be—as it has not been— 
clearly appreciated: through limited liability a com- 
pany consists essentially of an aggregation of prop- 
erty placed under operators for effective utilization. 

What is new and important is the degree to which 
the products of industry are becoming the material 
structure of our entire society; in the interdependence 
between industrial factors and everyday living through 
specialization of production, community life proceeds 
on the basis of an orderly continuity in the furnishing 
of industry’s created necessities and conveniences ; and 
it is in the field of labor relations that disruption of 
that continuity finds a substantial part of its cause. 


The Tyranny of Shibboleths in Labor Relations 

In this field as in others we find the tyranny of 
shibboleths: “this is a competitive society”; “no sur- 
render of the right to strike”; “no compulsory arbi- 
tration” ; “private enterprise”; and many others. What 
is not realized is that much of the substance underlying 
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these expressions is of a relative character. Would a 
strike or refusal of duty be tolerated in the military 
forces? Or the police forces? Or in vital governmental 
services? What are we to say of a general strike as 
took place in England in 1926? The blow is received 
by the general public in the strangulation of national 
life through the disruption of the functioning of what 
have become necessary social instrumentalities. 

There is here, I think, the clue to the distinction we 
must make between strikes, certainly as they were first 
conceived as involving only the employer, and cessa- 
tions of functions upon which the public, in a broad 
sense, has become dependent. Does a particular situ- 
ation of conflict enable us to say that its elements are 
immediately significant to grave injury to a commu- 
nity through there being no alternative means of sus- 
taining vital features of its life? 

The massive concentrations of industrial power with 
prodigious productive capacity have in fact become 
instruments of functions now largely constituting the 
structure of our civilization; highly specialized and 
differentiated they are now integrated with the social 
organism. It is their exclusiveness in performance 
which enables its cessation to leave the public helpless. 
With the expanding amalgamation in industry, the 
multiplying population and the spread of unionism, the 
public is steadily becoming more deeply victimized by 
both parties to the struggle. 

Consider the expression “private enterprise.” What 
are we to say of that as a conclusive ideological counter 
in the presence of public railways—largely a monu- 
ment to the failure of private enterprise in transpor- 
tation—, public electric power, postal communication, 
community water supply, industries such as Polymer 
at Sarnia, which private enterprise declined to under- 
take; radio, television, air services, the latter of which 
and radar attained their amazing development as 
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instruments of war paid for by the taxpayers? In such 
a cry there is no mention of public assistance in the 
forms of bonuses, subsidies, tax concessions and ex- 
emptions, capital advances, low interest rates, expert 
governmental assistance as in trade commissioners, 
research, natural resource surveys, tariffs and other 
analogous measures. 

The objection to the ceaseless repetition of these 
stereotyped phrases is that they confuse the thinking 
required for the solution of difficult social problems. 
What we are short on these days are creative ideas to 
meet the new conditions and forms into which society 
is evolving; and the enemy of effective ideas is the 
tiresome platitudinous catch-phrase which in the par- 
ticular case has lost much of relevance and meaning. 
When, therefore, action dealing with compulsory arbi- 
tration, public industrial undertakings, limitations on 
industrial expansion or the like, is proposed, let the 
questions be debated on their merits in intellectual 
freedom and not distorted by these senseless obstruc- 
tions to intelligent pragmatic judgment. 


Labor Relations Need New Ideas and Modified Con- 
ceptions 

There are now technical procedures for the determi- 
nation of formal features of contentious labor rela- 
tions in industry: they have become well settled; 
they perform an effective service in securing an 
orderly and acceptable administration of the formali- 
ties of negotiation. But they are secondary and sub- 
ordinate. The great issue, becoming clearer each day, 
is that of remuneration; and in private industry it is 
simply one segment of the general problem of society, 
that of distributing the total national production. In 
industry we have the established categories such as 
dividends, wages, depreciation, and the others, but 
between them there is no established relation, no 
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rational basis according to which the dollar earned is 
to be divided. Wages originally assumed a pool of 
unemployed workers and the technique used in fixing 
remuneration can be easily imagined. But instead of 
that pool, we have today an organized countervailing 
labor power which must be dealt with. It would not 
seem to be beyond—lI think it ridiculous to say it is 
beyond, the intelligence of men to produce empirical 
formulas of distribution applicable to units, or even 
classes, of industry. In many cases profit-sharing has 
already been instituted, and successfully. 

The usual accompaniments of strikes, personal vio- 
lence, destruction of property, obstructions of all kinds, 
picketing, boycotts, inescapable in the early stages, are 
part of the residue, the irrationality of barbarism 
waged against intrenched property, analogous to fight- 
ing over the division of the spoils. But our granitelike 
conceptions of property and private enterprise on one 
side and the demand on the part of labor for an easier 
and fuller life, greater sharing of material means, more 
of equality, social and economic, of the working classes, 
make them at present inevitable. The conflict presents 
the old issue for its solution: Reason or Force, which 
shall it be? The only answer to this is the same as in 
the settlement of the generality of quarrels: it must 
be Reason and, if necessary, enforced by law; and that 
means new ideas and modified conceptions. 

Another item deserves mention: the steps to be taken 
to authorize a strike. The lightness with which many 
of these steps are entered upon indicates an irrespon- 
sibility both of leadership and workers; and even when 
approval is sought, the means taken are at times a 
travesty on the processes of democracy. Where the 
public interest is directly involved, the free and de- 
liberate judgment of a substantial majority of workers 
to resort to a strike calls for the most serious exami- 
nation by the public itself of the questions involved. 
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Ultimately the verdict of public opinion will prevail, 
for which the fullest public exposure of the issues, in 
understandable terms, is essential. But the prelimi- 
nary condition, the vote, is one to be obtained as all 
such votes should be: by the exercise of an absolutely 
free mind and will. That means only one thing: the 
secret ballot. Any insistence to the contrary is the 
repudiation of a democratic principle underlying our 
society by men who will not tolerate dissent; it is an 
insult to the democratic order of things. 

Through automation the labor force is steadily being 
depleted in its older groupings, manual laborers, 
craftsmen, and the different levels of operators. 
Unionized groups by no means constitute the bulk of 
the men and women who carry on the work of the 
country. Vast numbers of employed persons who re- 
main out of labor organizations are today calling for 
compulsory arbitration. This is the alternative to 
which reason points: and a submission to public 
opinion, for these purposes the highest resort available, 
can, in substance, be realized by procedure and tri- 
bunals worked out by patient intelligent thinking. 


Industry: A Social Function 


A broader social culture would conceive at least 
much of industry in terms of social function, but with 
the diffusion of control and direction much as it is 
today in England and as it may be soon in North 
America. Involved is a change of attitude, a deeper 
sense of one’s obligation and responsibility to the 
society which secures the conditions under which in- 
dustry is carried on in freedom. Rewards will continue 
but, as education advances and standards of value 
change, on a more equalized scale; the intellect which 
is extracting the secrets of nature from the infinitely 
small to the infinite immensities, will not ultimately 
tolerate this barbarous scrimmage for things which 
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have no real value in themselves and exist only for the 
use of man; and unless in the meantime we destroy 
ourselves, we may reach the level at which leadership 
in realizing the acceptance of such a philosophy will 
be accounted the highest secular accomplishment. 

We cannot dispense with the disciplinary regulation 
by law touching activities in society. The evidence in 
fact seems to be that only by constant affirmation and 
observance of standards of conduct can deterioration, 
possible even in a generation, be avoided. Above all we 
will not tolerate the contraction of that sphere of inde- 
pendent and individual action in the expression of 
faculties and attributes which so far constitute the 
final utterance in this “strange, eventual history,” the 
human personality, a mysterious unit of Being partici- 
pating in the self-awareness of a universal intelligence 
itself expressed in terms of an imminent law. 
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Collective Bargaining and the 
Arbitrator* 


I. 


The purpose of this paper is to discuss two contro- 
versies about labor arbitration. The first of these 
controversies relates to the proper role of the arbi- 
trator—how he should conceive his function, how he 
should conduct the hearings, what limits he should im- 
pose on himself. The second relates to the principles 
he should follow in interpreting the collective bargain- 
ing agreement and in applying its provisions to the 
controversy before him. My concern here is primarily 
with arbitration arising under an existing agreement. 

One conception of the role of the arbitrator is that 
he is essentially a judge. His job is to do justice ac- 
cording to the rules imposed by the parties’ contract, 
leaving the chips to fall where they may. He does not 
attempt to mediate or conciliate, for to do so would 
be to compromise his role as an adjudicator. The 
friends of this conception see it as casting the arbi- 
trator in the role of a man of principle, a man who 
respects the institutional limits of his task, a man 
who conscientiously refuses to exploit his powers for 
ulterior purposes, however benign. The critics of this 
conception have a less flattering view. To them it is 
unrealistic, prudish, purist, legalistic, an abandonment 
of common sense. 


* Condensed from an article by Lon L. Fuller, published in 1 
Wisconsin Law Review 3-46 (January 1963), and printed with 
permission from Wisconsin Law Review. Business address: 35B 
New Street, Worcester 5, Massachusetts. Single copy price $1.00. 
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The opposing conception expects the arbitrator to 
adapt his procedures to the case at hand. By this view 
the arbitrator has a roving commission to straighten 
things out, the immediate controversy marking the 
occasion for, but not the limits of, his intervention. If 
he senses the possibility of a settlement, he will not 
hesitate to step down from his role as arbitrator to 
assume that of mediator. If, despite his conciliatory 
skill, negotiations become sticky, he will follow Harry 
Shulman’s advice and “exert the gentle pressure of a 
threat of decision” to induce agreement. 

The critics of this view say that the actual motive is 
usually a base instinct to meddle in other people’s af- 
fairs. It is a Messianic conception, a patent abuse of 
power, a substitution of one-man rule for the rule of 
law. There is need for a neutral term. As the nearest 
approach I suggest that we describe this view as one 
that sees the arbitrator, not as a judge, but as a labor- 
relations physician. 

The other major controversy relates to the interpre- 
tation of the collective bargaining agreement. By one 
view a labor contract is like any other legal document 
and ought to be subject to the same principles of inter- 
pretation. The object is not to do justice, but to apply 
the agreement. Powers and his duties lie wholly with- 
in the four corners of the written document. 

The opposing view stresses the unique quality of the 
collective bargaining agreement. It is at once a consti- 
tution and the written record of an economic trade. It 
is a charter of the parties’ rights and a set of resolu- 
tions never really expected to be fully realized in 
practice. It must be construed freely. Unlike judges, 
arbitrators must eschew anything like a “liberal” in- 
terpretation. Their task is not to bend the dispute to 
the agreement, but to bend the agreement to the un- 
folding needs of industrial life. 
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I have purposely thrown the contending sides into 
a sharper opposition than commonly exists in prac- 
tice. In reality the matter is never so black and white 
as I have just painted it. 

The two controversies I have outlined are to some 
extent two aspects of a single dispute. One can gen- 
erally predict that the arbitrator with strong instincts 
toward mediation will also be likely to favor free 
principles of contract construction. This is not neces- 
sarily so, however. There is no compelling reason why 
the strict constructionist should not, on occasion at 
least, undertake the role of mediator. But with this 
allowance, it still remains true that where one will 
take his position on each of the two controversies he 
is likely to be influenced by a single disposition. 

It is time now to undertake an analysis of the merits 
of the controversies I have so far been merely describ- 
ing. It will be convenient to start with that concerning 
interpretation. 


II. 


No one has seriously contended, I believe, that 
formal legal principles of interpretation ought to gov- 
ern the construction of a labor contract. In a labor 
arbitration they would be a needless encumbrance and 
would probably make no difference in the result. 

There is one legal principle affecting interpretation 
that might be thought to have a proper bearing on the 
arbitrator’s task of construing the collective bargain- 
ing agreement. I have heard arbitrators say that they 
wish they felt free to invoke the parol evidence rule 
to cut off certain kinds of testimony with which hear- 
ings are often burdened. 

The parol evidence rule comes into question only 
when the party seeks to testify to some communicated 
expression of intention, some expression that passed 
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between the parties. If the intention so communicated 
finds no expression in the written contract, testimony 
concerning it may be offered for the purpose of alter- 
ing the construction that would otherwise be put on it. 
Here the possible exclusionary effect of the parol evi- 
dence rule becomes relevant. Unfortunately the answer 
it yields is not simple. The rule’s apparent exclusion- 
ary force is greatly reduced by two qualifications: (1) 
errors in the written document may be corrected by 
a resort to parol evidence; and (2) matters deliber- 
ately left to “side agreement” generally do not come 
within the rule. With these qualifications, the rule 
largely reduces itself to a rebuttable presumption that 
when some intention expressed during negotiations 
fails to get into the written document, it was omitted 
because it was not intended to stand as a part of the 
total agreement of the parties. It is apparent that its 
use in labor arbitrations would accomplish little that 
cannot be achieved by a common-sense appraisal of the 
testimony received and the probabilities to which it 
points. 

The real controversy hinges, not on specific rules of 
interpretation, but on the general spirit with which the 
task of assigning meaning to the contract is conducted. 
Here the field is cluttered with a good many cliches 
that have done great harm. The most common of these 
asserts that judges construe contracts strictly and 
literally, while arbitrators play fast and loose with 
them. I don’t believe that there is anything in this at 
all, and that if any generalization were to be made, it 
ought to run in the opposite direction. 

Courts have been rather free in reading obligations 
into contracts that are not expressed in the writing, 
and that sometimes directly contradict the writing. 
The courts have a commission broader than that of the 
enforcement of contracts. They have, accordingly, 
claimed the power to interpret contracts broadly in 
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terms of their evident purpose and to disregard certain 
kinds of provisions deemed unduly harsh. The prin- 
ciple that you read into a contract those obligations 
that are essential to achieve its principal objectives is 
almost a judicial commonplace. 

When the question is not that of infusing a contract 
with unexpressed implications, but rather that of con- 
struing particular words, I believe it can again be 
asserted that courts, by-and-large, proceed more freely 
than arbitrators—and I would again say, properly so. 
Arbitrators are especially likely to put a fairly strict 
interpretation on provisions that confer on individuals 
what may be called earned or acquired rights, like 
seniority and vacation benefits. These are a species 
of property. Now it is obvious that the courts them- 
selves approach the law of property in a somewhat 
different spirit than they do, say, the law of torts. 
There is in property law a certain conceptual rigor, 
a willingness to draw black and white distinctions, that 
would be out of place in most areas of law, including 
that of ordinary contracts. The only thing peculiar 
in this respect about the collective bargaining agree- 
ment is that it has the side effect of establishing a 
system of earned privileges or rights—essentially 
property rights—in individuals. This is a quality not 
shared by contracts generally. In administering this 
aspect of the collective bargaining agreement, arbitra- 
tors proceed much as judges do in administering the 
law of property generally. This works toward a 
stricter type of interpretation than would be appro- 
priate for contracts generally. 

At this point it may be objected that the compari- 
sons I have been making are irrelevant. If a meaning- 
ful comparison of interpretation by courts and by 
arbitrators is to be made, it ought not to be as to con- 
tracts generally, but with respect to the same kind of 
contract. Is it not true that in those cases where courts 
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have had occasion to interpret collective bargaining 
agreements—chiefly in passing on the issue of arbitra- 
bility—they have favored a more literal and strict 
interpretation than have arbitrators? And does not 
this judicial inclination toward a strict and word- 
bound interpretation underlie the now widely felt 
concern lest the institution of arbitration be impaired 
by an expanding judicial control over it? 

Labor relations have today become a highly compli- 
cated and technical field. It has developed its own 
vocabulary. Though the terms of this vocabulary often 
seem simple and familiar, their true meaning can be 
understood only when they are seen as parts of a 
larger system of practice. 

In the nature of things, few judges can have had any 
very extensive experience in the field of industrial 
relations. Arbitrators, on the other hand, are com- 
pelled to acquire a knowledge of industrial processes, 
modes of compensation, complex incentive plans, job 
classifications, shift arrangements, and procedures for 
layoff and recall. Naturally not all arbitrators stand 
on a parity with respect to this knowledge. But there 
are open to the arbitrator, even the novice, quick 
methods of education not available to courts. An arbi- 
trator will frequently interrupt the examination of 
witnesses with a request that the parties educate him 
to the point where he can understand the testimony 
being received. This education can proceed informally, 
with frequent interruptions by the arbitrator, and by 
informed persons on either side, when a point needs 
clarification. Sometimes there will be arguments 
across the table, occasionally even within each of the 
separate camps. The end result will usually be a clari- 
fication that will enable everyone to proceed more 
intelligently with the case. 

The education that an arbitrator can thus get, say, 
in a half an hour, might take days, if it had to proceed 
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by qualifying experts and subjecting them to direct 
and cross-examination. The courts have themselves 
recognized the serious obstacle presented by tradi- 
tional methods of proof in dealing with cases involving 
a complex technical background. We would go a long 
way toward better understanding if we could think 
of the labor arbitrator performing a function much 
like that of the court-appointed referee or special 
master in cases involving patents, antitrust problems, 
water diversion issues and the like. 

There is a second—and to my mind even more im- 
portant—reason why courts are at a distinct disad- 
vantage in dealing with problems involving industrial 
relations. The question they chiefly have to decide, 
that of arbitrability, is the most difficult question of 
all, and is virtually unanswerable within the frame of 
its usual submission for judicial decision. 

In the first place the questions of the merits and 
that of arbitrability are generally—to put it mildly— 
closely intertwined. Usually you can’t answer the ques- 
tion either of arbitrability or of the merits, without 
answering another question: “Is there any provision 
of the contract that could be or has been broken?” 
Unfortunately, this question does not readily break 
into two pieces, one part of which determines arbi- 
trability, the other the decision on the merits. 

When arbitrability is passed on by the arbitrator 
himself, at least in the first instance, he suggests that 
the question of arbitrability be reserved and that the 
parties proceed to the merits. In deciding on arbitra- 
bility he has the advantage of the testimony he heard 
on the merits. 

The arbitrator’s reservation of a decision on arbi- 
trability, as he goes into a hearing on the merits, is 
not an empty form or an act of hypocrisy. Proceeding 
to the merits, while a final decision on arbitrability is 
reserved, involves no prejudgment at all, but simply 
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the adoption of an expeditious procedure in the inter- 
est of all concerned. : 

Contrast this procedure with that which is imposed 
on the parties and the court when arbitrability is ju- 
dicially decided before the case goes to an arbitrator. 
If the lawyer for either side attempts to go too deeply 
into such matters as the history of the contract, the 
practices that have arisen under it, or the manner in 
which the particular grievance came up, and how it 
was treated at earlier steps, he is likely to be reminded 
that he cannot argue the merits but must stick to arbi- 
trability. The result is an abstractly presented case, 
a skeleton of the real facts. If the court decides on the 
basis of this presentation, it runs the risk of not really 
knowing what it is deciding. If the court itself seeks 
to go more deeply into the facts, it arouses the sus- 
picion of being influenced by its views of the merits in 
making its decision on arbitrability. 

A good many of the cases involving arbitrability 
contain suggestions of the argument that the apparent 
meaning of the contract’s language has been modified 
by practice under it. In this connection I would recall 
that courts have held (1) that written contracts may be 
modified by subsequent oral agreements, (2) that such 
oral agreements may be effective even though the 
written contract expressly states that it can only be 
altered by an agreement written and signed, and (3) 
that conduct as well as words may evidence an inten- 
tion to change the terms of a contract. I might add 
that to determine when a contractual provision has in 
fact been modified by practice is a subtle question re- 
quiring an intimate knowledge of the whole structure 
of the parties’ relations. It is not a question that can 
be decided on the basis of a factual skeleton. 

Another harmful cliche is that the courts mistakenly 
tend to treat collective bargaining agreements as if 
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they were commercial contracts. At this point one 
remedy may suggest itself for the difficulties con- 
fronted by courts when they undertake to interpret 
collective bargaining agreements. Why, it may be 
asked, should they not use the device of the special 
master, as they do in other complicated litigations? 
The answer is that in labor relations there is usually 
already a special master—the arbitrator himself—who 
has been appointed by the parties, or who is ready to 
be appointed through procedures established by agree- 
ment of the parties. To displace him from his ap- 
pointed function is to destroy an essential element in 
the whole structure of industrial self-government. 

It will be helpful to summarize the three relatively 
simple conclusions I have so far sought to support. 
First, there is nothing ineffably peculiar about the job 
of interpreting collective bargaining agreements. Such 
agreements are complicated and they contain provi- 
sions foreign to most contracts, such as those establish- 
ing a framework for industrial self-government. But 
we find similar provisions in long-term supply con- 
tracts, percentage leases, and other specialized legal 
documents. Such documents may also involve what 
may be called constitutional aspects, establishing a 
private system of adjudication and providing pro- 
cedures for accommodating the contract to changing 
circumstances. Second, intelligent interpretation of 
collective bargaining agreements requires an under- 
standing of a complex and changing body of industrial 
practice. This understanding is not as a practical 
matter accessible to courts through ordinary pro- 
cedures of proof. Third, in most cases there is and 
can be no sharp distinction between testimony bearing 
on the merits of a dispute and testimony bearing on 
the arbitrator’s jurisdiction to hear the dispute. For 
this reason to determine the question of arbitrability 
on the basis of a fraction of the facts relevant to the 
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case as a whole is to take a shot in the dark, a proceed- 
ing all the more dangerous when the marksman mis- 
takenly thinks, as he often does, that he sees the target 
clearly. 


Let me now turn to the other major controversy 
surrounding labor arbitration, that of the proper role 
of the arbitrator himself. Here we encounter the diffi- 
culty of defining the restraints of the judicial role in 
the case of one who does not hold public office in the 
ordinary sense of the word. The problem then becomes 
that of defining in some more general sense what it 
means to act like a judge. 

The essence of the judicial function lies not in the 
substance of the conclusion reached, but in the pro- 
cedures by which that substance is guaranteed. One 
does not become a judge by acting intelligently and 
fairly, but by accepting procedural restraints designed 
to insure—so far as human nature permits—an im- 
partial and informed outcome of the process of deci- 
sion. 

I believe there is open to us a relatively simple way 
of defining the procedural restraints to which the ju- 
dicial role is subject. We can do this by looking at 
adjudication, not through the eyes of the judge, but 
through the eyes of the affected litigant. Adjudication 
we may define as a social process of decision which 
assures to the affected party a particular form of 
participation, that of presenting proofs and arguments 
for a decision in his favor. 

Within this frame of thought we may say, then, that 
adjudication is a process of decision in which the af- 
fected party—“the litigant”—is afforded an institu- 
tionally guaranteed participation, which consists of 
the opportunity to present proofs and arguments for 
a decision in his favor. Whatever protects and en- 
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hances the effectiveness of that participation, advances 
the integrity of adjudication itself. Whatever im- 
pairs that participation detracts from its integrity. 

From the analysis just presented can be derived, 
I believe, all of the restraints usually associated with 
an adjudicative role. Thus, interest or bias on the part 
of the adjudicator constitutes an obvious impairment 
of the interested party’s participation through pre- 
senting proofs and arguments. So does the holding of 
private conferences, for the party not included in such 
a conference cannot know toward what he should be 
directing the presentation of his case. 

The test here suggested by no means coincides with 
popular prejudice concerning the judicial role. In this 
country there is a strong inclination to identify judicial 
behavior with passiveness, the judge being viewed as 
an umpire over a game in which he takes no active 
part until called upon by one of the parties to do so. 
The test here proposed renders a quite different judg- 
ment. It is the part of the wise arbitrator at some 
time, usually toward the end of the hearing, to convey 
to the parties some notion of the difficulties he finds 
in supporting or in answering certain of the arguments 
that have been addressed to him. He may find it use- 
ful also to summarize the arguments on each side, 
asking the parties to make corrections or additions 
so that he may be sure he fully grasps what each is 
contending for. Such discussions, initiated by the 
arbitrator himself, take him out of a purely passive 
role. It is plain, however, that they enhance meaning- 
ful participation by the parties in the decision and thus 
enhance the integrity of adjudication itself. 

Perhaps the crassest infringement of adjudicative 
integrity consists in what has been called the “rigged 
award.” It might seem that this procedure involves 
not so much an abuse of arbitration as a fraud by 
representatives on their constituents. But it should not 
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be forgotten that the object of the whole manipulation 
is to secure the moral force of adjudication for what 
is in fact not adjudicated at all. The apparent partici- 
pation of the affected party—through proofs and argu- 
ments presented on his behalf—is an empty sham. 
Analysis will reveal that, while in some cases to clothe 
an agreement with the trappings of an award will con- 
stitute a plain abuse of adjudicative power, in other 
instances the appraisal is less obvious. 

At the extremes, passing judgment on the “agreed” 
award is relatively easy. In the middle area of gray, 
arriving at a valid appraisal requires a greater exer- 
cise of individual responsibility. In deciding what he 
should do, the arbitrator is not entitled to take the 
easy way out by saying, “After all, the purpose of 
arbitration is to promote good labor relations. If I 
can head off an unjustified and futile strike by issu- 
ing as an arbitrator’s decision what is really an agreed 
settlement, then my conscience is clear.” Before tak- 
ing this escape the arbitrator should reflect that he is 
trustee for the integrity of the processes of decision 
entrusted to his care. In practice, the temptation to 
take short cuts in order to do good is a much greater 
threat to the integrity of arbitration than the tempta- 
tion to use its forms for evil purposes. 

There remains the difficult problem of mediation by 
the arbitrator. Again, there is waiting a too-easy an- 
swer: “Judges do it.” Of course, judges sometimes 
mediate, or at least bring pressure on the parties for 
a voluntary settlement. In any event the judiciary has 
evolved no uniform code with respect to this problem 
that the arbitrator can take over ready-made. Judicial 
practice varies over a wide range. 

Analysis of the problem as it confronts the arbi- 
trator should begin with a recognition that mediation 
(or conciliation, the terms being largely interchange- 
able) has an important role to play in the settlement 
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of labor disputes. There is much to justify a system 
whereby it is a prerequisite to arbitration that an at- 
tempt first be made by a skilled mediator to bring 
about a voluntary settlement. Under such systems the 
mediator is, I believe, invariably someone other than 
the arbitrator. This is as it should be. 

Mediation and arbitration have distinct purposes 
and hence distinct moralities. The morality of medi- 
ation lies in optimum settlement, a settlement in which 
each party gives up what he values less, in return for 
what he values more. The morality of arbitration lies 
in a decision according to the law of the contract. The 
procedures appropriate for mediation are those most 
likely to uncover that pattern of adjustment which will 
most nearly meet the interests of both parties. The 
procedures appropriate for arbitration are those which 
most securely guarantee each of the parties a meaning- 
ful chance to present arguments and proofs for a de- 
cision in his favor. 

The facts sought by those procedures are different, 
or, when they seem the same, are viewed in different 
aspects. 

These are the considerations that seem to me to ap- 
ply where the arbitrator attempts to mediate before 
hearing the case at all. I want now to pass to con- 
sideration of the case where the arbitrator postpones 
his mediative efforts until after the proofs are in and 
the arguments have been heard. 

One might ask of mediation first undertaken after 
the hearing is over, what is the point of it? If the par- 
ties do not like the award, they are at liberty to change 
it. If there is some settlement that will effect a more 
apt adjustment of their interests, their power to con- 
tract for that settlement is the same after, as it is be- 
fore, the award is rendered. One answer would be to 
say that if the arbitrator undertakes mediation after 
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the hearing, but before the award, he can use “the gen- 
tle threat” of a decision to induce settlement, keeping 
it uncertain as to just what the decision will be. Unless 
the role thus assumed were played with consummate 
skill, the procedure would be likely to explode in the 
arbitrator’s face. 

There is, however, a more convincing argument. This 
lies in the peculiar fact—itself a striking tribute to the 
moral force of the whole institution of adjudication— 
that an award tends to resist change by agreement. 
Once rendered, it seems to have a kind of moral inertia 
that puts a heavy onus on the party who proposes any 
modification by mutual consent. Hence if there exists 
the possibility of a voluntary settlement that will suit 
both parties better than the award, the last chance to 
obtain it may occur after the hearing and before the 
award is rendered. This may in fact be an especially 
propitious moment for a settlement. 

What, then, are the objections? Again, the objection 
lies essentially in the confusion of role that results. In 
seeking a settlement, the arbitrator turned mediator 
quite properly learns things that should have no bear- 
ing on his decision as an arbitrator. 

It is important that an arbitrator not only respect 
the limits of his office in fact, but that he also appear to 
respect them. The parties to an arbitration expect the 
arbitrator to decide the dispute, not according to what 
pleases the parties, but by what accords with the con- 
tract. Yet, as a mediator, he must explore the parties’ 
interests and seek to find out what would please them. 
But if he has then to surrender his role as mediator to 
resume that of adjudicator, can his award ever be fully 
free from the suspicion that it was influenced by a de- 
sire to please one or both of the parties? 

Finally, in practice, the settlement mediated after 
the hearing will seldom be free from some taint of be- 
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ing “rigged.” Indeed, when an agreement is reached 
under the express or implied threat of an award, the 
distinction between agreement and award is lost. 

Why should any arbitrator be tempted to depart 
from his proper role as adjudicator? In what follows I 
shall try to analyze the considerations that sometimes 
press him toward a departure from a purely judicial 
role. I shall also offer suggestions as to how these con- 
siderations can be met without that departure—by 
methods that keep the arbitrator within the proper 
limits of his role. 


Iv. 


The most obvious case where an arbitrator is tempt- 
ed to mediate is where the decision dictated by the 
terms of the contract is plainly less advantageous to 
the parties than one that lies within their powers of 
agreement. I think, however, that there is no need for 
the arbitrator to step down from the bench. He may, 
for example, explain toward the end of the hearing 
that he finds it useful to request each party to state 
how he would write an opinion in his own favor. He 
may thus bring home the plight he has in writing his 
award. Without abandoning his role as judge of the 
dispute he may open the way for a voluntary settle- 
ment. The procedure suggested avoids what is always 
undesirable and suspicion-arousing: private consulta- 
tions with the parties. The procedure in no way im- 
pairs the integrity of adjudication, for each party has 
his full chance to present his proofs and arguments in 
open court, and each knows every consideration that 
the other is advancing for a decision in his favor. 

A second situation where an arbitrator may be 
moved to undertake mediation is presented by a case 
where there is really no intelligible standard of deci- 
sion. A judge is one who applies some principle to the 
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decision of the case; if there are no principles, then 
the decider cannot be a judge—the case is not justici- 
able. The participation of the litigant by presenting 
proofs and arguments becomes meaningless if there is 
no rational standard that can control the decision. One 
cannot join issue in an intellectual void. Unless there is 
some standard by which the relevance of proofs can be 
judged and the cogency of arguments measured, the 
litigant’s participation in the process of decision be- 
comes an empty form. 

In actual practice justiciability in the sense in which 
the term is commonly used in international law is not 
a serious problem in labor arbitration. In arbitrations 
arising under a contract the source of the standards 
that should govern the decision is clear: it lies in the 
contract itself. In comparison with contracts generally, 
labor agreements are tolerably well drafted. The diffi- 
cult problems of interpretation are those common to 
contracts generally: overlooked situations, apparent or 
real inconsistencies, carelessness of thought and lan- 
guage, passages drafted by one party in his own terms 
and never closely examined by the other, provisions 
knowingly left vague or ambiguous either for later 
resolution through arbitration or simply through an 
inability to find an apt verbal solution for the prob- 
lem addressed. These problems are not, I would say, as 
difficult as they are in many other branches of con- 
tract law. The factual foundation of reciprocal depend- 
ence on which a labor agreement rests supplies guide- 
lines for interpretation. 

I come now to a third kind of situation of much more 
fundamental importance. The point I wish now to de- 
velop is this: There are certain kinds of problems that 
by their nature are unsuited to solution by the adjudi- 
cative process. 

Let me begin with typical cases that fall neatly with- 
in the competence of the adjudicative process. One 
such case is that which calls for a yes-or-no decision 
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between parties with opposed interests, no other inter- 
ests being directly affected by the outcome. 

A second kind of case that normally puts no strain 
on the forms of adjudication may be called the more- 
or-less case. In a lawsuit a party asks for $10,000 dam- 
ages. The possible decisions run from zero to $10,000. 
The plaintiff of course argues for $10,000, the defend- 
ant for zero; the actual judgment may lie somewhere 
in between. 

In practice, more-or-less questions are normally 
compounded with yes-or-no questions : does the defend- 
ant owe anything, and if so, how much? Thus, in a dis- 
charge case the arbitrator may be asked to decide, yes 
or no, whether the employee shall be reinstated. If he 
is reinstated, the arbitrator may then have to decide 
how much back pay, more or less, he is entitled to. 

Now let me present a case in which the question is 
not simply yes or no, more or less, or a combination of 
the two. Adopting a term introduced by Michael Po- 
lanyi I call such problems “polycentric,” that is, 
“many-centered.” Union and management agree that 
the internal wage structure of the plant is out of bal- 
ance. A kind of wage fund (say, equal to a general in- 
crease of five cents an hour) is set up. Out of this fund 
are to be allotted, in varying amounts, increases for 
the various jobs that will bring them into better bal- 
ance. In case the parties cannot agree, the matter shall 
go to arbitration. Precisely because the task is poly- 
centric, it is extremely unlikely that the parties will be 
able to agree on most of the jobs, leaving for arbitra- 
tion only a few on which agreement proved impossible. 
The arbitrator will usually have to start from scratch 
and do the whole job himself. 

Confronted with such a task the arbitrator intent on 
preserving judicial proprieties faces a quandary. The 
arbitrator confronts the heavy responsibility of impos- 
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ing a more or less permanent design on the plant’s in- 
ternal wage scale. 

What modifications of his role will enable the arbi- 
trator to discharge this task satisfactorily? The obvi- 
ous expedient is a resort to mediation. After securing 
a general education in the problems involved in re- 
ordering the wage scale, the arbitrator might propose 
to each side in turn a tentative solution, inviting com- 
ments and criticisms. Through successive modifica- 
tions, a reasonably acceptable reordering of rates 
might be achieved, which would then be incorporated 
in an award. Here the dangers involved in the media- 
tive role are probably at a minimum, precisely because 
the need for that role seems so obvious. Those dangers 
are not, however, absent. 

There is one device that may sometimes meet the de- 
mands of a problem like this while keeping the arbitra- 
tor’s role within the strictest limits of judicial propri- 
ety. After hearing the arguments and proofs, the 
arbitrator issues a tentative award with an order to 
both parties to show cause why it shall not become fi- 
nal. If the arguments on the show-cause order reveal 
mistakes, they can then be corrected. The difficulties 
with this solution are: (1) it will often be too simple, 
for in a complicated case a whole series of tentative 
awards with repeated corrections might be needed; (2) 
the release of a tentative award may arouse expecta- 
tions that will resist later adjustment, however essen- 
tial that adjustment may be from the standpoint of the 
total solution; and (3) because of the consideration 
just mentioned there may, again, appear some taint of 
the “fixed” award. 

The use of a tripartite board of arbitration is a third 
way of adjusting arbitration to such problems as the 
reordering of a wage scale. Those who may be called 
the partisan arbitrators are cast in a difficult and sub- 
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tle role that is seldom performed adequately. They 
cannot be wholly advocates; they cannot be wholly 
judges. If a majority decision is required, a proceed- 
ing that has the facade of arbitration is converted into 
a continuation of negotiation in an inept and distorted 
form, as the impartial umpire turns from side to side 
in an effort to induce one of the flanking arbitrators to 
join with him. 

One variant form deserves mention; that is, where 
by the terms of the collective bargaining agreement, or 
by a kind of tacit agreement expressed in practice, the 
decision is to be rendered by the impartial umpire 
with his co-arbitrators serving merely as advisers and 
-warners. This variant form relieves the impartial 
chairman from the necessity for bargaining, and elim- 
inates the confusion implicit in a merging of roles. But 
now the objection is that the two advisers are given 
a deceptive title. 

This suggests a rather simple solution for the kind of 
problem we have been considering. Why not try the 
case before a single arbitrator with a clear written un- 
derstanding that before making his award final he 
must submit it, in a three-man conference, to two per- 
sons named in advance, each to represent the interests 
of one side? It should be clearly understood that the 
two advisers are advisers merely, and that the arbi- 
trator is free to disregard their advice. The difficulties 
of the solution lie in the judgment, discretion, and 
courage demanded of the two partisan advisers. But 
these are difficulties that should in any event be open- 
ly faced. 

These, then, are the methods by which arbitration 
may be adjusted to the solution of polycentric prob- 
lems. Among such problems are any which involve the 
setting of several wage rates in their proper relation. 
Another example might be found in some multiple- 
discharge cases, where in the judgment of the arbitra- 
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tor the company has improperly inflicted a uniform 
penalty on men whose complicity in the offense varies 
greatly. Perhaps another example might be found in 
some contracting-out case. 

Cases of the kind I have just described are signifi- 
cant and important. Nevertheless, they constitute only 
a small portion of the cases going to arbitration. I 
want to urge that we analyze carefully the nature of the 
cases where ordinary adjudicative forms are demon- 
strably inadequate, that for these cases we adopt, in an 
open way, those modifications that seem to meet their 
special needs and to entail a minimum sacrifice of pro- 
cedural due process, and that, finally, for all other 
cases (which constitute the great bulk of those going 
to arbitration) the usual restraints of the adjudicative 
office be preserved. 

There is one general consideration that may incline 
the arbitrator to resolve any doubts presented by par- 
ticular cases in favor of assuming a mediative role. 
This lies in a conviction that all labor arbitrations in- 
volve to some extent polycentric elements. The rela- 
tions within a plant form a seamless web; pluck it here, 
and a complex pattern of adjustments may run through 
the whole structure. 

That there is much truth in this observation would be 
foolish to deny. The integrity of the adjudicative proc- 
ess can never be maintained without some loss, with- 
out running some calculated risk. The question is, how 
vital is that role for the maintenance of the govern- 
ment—in this case a system of industrial self-govern- 
ment—of which he is a part? 

In practice departures from the strict judicial role 
are most common in the case of the so-called perma- 
nent umpire, who may preside over disputes between 
the same parties for many years. In such a situation, 
success in combining the role of arbitrator with that of 
mediator attests not only to the arbitrator’s profes- 
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sional] skill, but to the depth of trust imposed in him by 
the parties. The role of arbitrator-mediator thus be- 
comes doubly satisfying and the temptation to assume 
it correspondingly greater. Furthermore, with the per- 
manent umpire, departures from the judicial role tend 
to become cumulative. As the parties discover his will- 
ingness to resolve all controversies—including those 
unsuited to decision within the restraints of a judicial 
role—they are likely to become more and more depend- 
ent upon him. He becomes in effect a kind of super- 
manager. In the short run this role can relieve both 
union and management of many inconvenient respon- 
sibilities. The cost in the long run is that the moral 
force of the judicial role has been forfeited. 

Sometimes judgment on the issues here under dis- 
cussion is influenced by a kind of slogan to the effect 
that an agreed settlement is always better than an im- 
posed one. As applied to disputes before they have 
gone to arbitration, this slogan has some merit. When 
the case is in the hands of the arbitrator, however, I 
can see little merit in it, except in the special cases I 
have tried previously to analyze. After all, successful 
industrial self-government requires not only the capac- 
ity to reach and abide by agreement, but also the will- 
ingness to accept and conform to disliked awards. It is 
well that neither propensity be lost through disuse. 
After having had his day in court, a man may with dig- 
nity bend his will to a judgment of which he disap- 
proves. That dignity is lost if he is compelled to pre- 
tend that he agreed to it. 

Throughout this paper I have asserted that adjudi- 
cation is a social process of decision. This is true, not 
only in the sense that it is a process of decision in 
which the affected party is afforded an institutionally 
guaranteed form of participation, but it is also true in 
the sense that the success of adjudication, and the 
maintenance of its integrity, depend not only on the 
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arbitrator, but on everyone connected with the process 
as a whole. It may become virtually impossible for the 
arbitrator to perform his proper role if the parties— 
through ignorance, ineptness or selfish interest—are 
constantly pushing him out of that role. 

A viable system of law requires that parties be will- 
ing to settle the great bulk of disputes out of court. It 
requires not only a willingness to settle cases that are 
reasonably certain to be decided against the conceding 
party, but also to settle at least some cases he could be 
quite certain of winning if they were taken to litiga- 
tion. The decision of a dispute by law is not always the 
same thing as a wise disposition of it. 


Vv. 


Industrial self-government in this country may be 
said to rest on four distinct procedures: (1) those by 
which the bargaining unit is defined, (2) those by 
which bargaining representatives are chosen and their 
authority delimited, (3) those of negotiation by which 
the terms of the collective agreement are set, and (4) 
those of arbitration. These four procedures stand in a 
relation of interdependence. A failure of function in 
one of them will inevitably affect the others. 

Successful arbitration obviously depends upon suc- 
cessful collective bargaining. It is from the collective 
bargaining agreement that arbitration derives its 
standards. If those standards are clearly and properly 
set, they will shape the award toward the needs of in- 
dustrial self-government as seen by those most directly 
in contact with its problems. Reasonably clear stand- 
ards contractually established are also essential for the 
integrity of arbitration. Without them the bond of par- 
ticipation that characterizes adjudication may be lost. 

Conversely, the institution of collective bargaining 
can be undermined if the arbitrator casts off all re- 
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straints, assumes a variety of discordant roles, and 
presides generally over a process of decision from 
which may emerge, almost indifferently, a half-coerced 
agreement or a half-agreed award. In any such proce- 
dural chaos the guideline of the agreement is inevi- 
tably forfeited. 

The institution of voluntary arbitration, soundly ad- 
ministered, is an essential of industrial self-govern- 
ment. The danger of an extension of judicial control 
over arbitration lies, not only in the delays, costs, and 
formalities it would entail, but in the kinds of inter- 
pretation it would produce. A collective bargaining 
agreement may be viewed as a series of answers to a 
series of problems. The answers cannot be understood 
without understanding the problems. If an adjudicator 
(whether he be judge or arbitrator) attempts to read 
answers out of the agreement without understanding 
the problems to which those answers are addressed, all 
the processes of industrial self-government are upset 
and thrown out of balance. 

The mediating form-free arbitrator and his opposite 
number, the stiffly literal judge, are equally threats to 
effective collective bargaining. The first may dissipate 
the benefits of careful negotiation and draftsmanship 
by disregarding the contract in the resolution of dis- 
putes. The second may dissipate those benefits by pro- 
jecting into the agreement incongruent meanings, for- 
eign to the thinking of those who created it. 

Taking the system as a whole, and viewing it across 
considerable periods of time, I should say that it works 
remarkably well. Indeed I believe that our system of 
industrial self-government is one of the finest expres- 
sions of the American genius for political arrange- 
ments. 

The conduct of this government represents a “civil 
business” of paramount importance to the nation. Par- 
ticipation in it demands the very highest qualities of 
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imagination and judgment. I also believe that this par- 
ticipation—if I may be forgiven an old-fashioned ex- 
pression—can be ennobling. 

Because I so strongly believe this, it is regrettable 
that this paper has had to dwell so much on practices 
of dubious propriety, including the various manifesta- 
tions of the “informed” award. But in another sense it 
is precisely because such practices are always possible 
that labor relations can be a school of moral education. 
It is an area where choosing the right course always 
presents a real problem. It is because it demands the 
best qualities of both the heart and the brain that the 
work of industrial self-government can serve to make 
good citizens and good men. 
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Arbitration of Job Evaluation Cases* 


The operation of many, if not most, job evaluation 
plans in unionized establishments is subjected, from 
time to time, to arbitration. 


The Typical Case 


The issue in the usual case generally involves : 


1. Whether the evaluation of the job in question is 
correct—that is, complies with the established Job 
Evaluation Plan, and 

2. If not, what should the remedy be? 


Generally, at the hearing, the union representatives 
first point out why, in their view, levels somewhat 
higher than those assigned by the company are re- 
quired if the content of the job is to be properly evalu- 
ated. In doing this, they may use as witnesses not only 
union members who actually perform the job, but also 
staff members who have experience with, and technical 
competence in the techniques of job evaluation. The 
union’s evidence may also frequently include testimony 
designed to show past practice in connection with the 
application of the particular Factors and how these 
Factors have been applied in other, presumably com- 
parable, jobs. In response, the company representa- 
tives point out why, in their view, the job is properly 
evaluated. This is frequently done through the testi- 
mony of the staff industrial engineer or technician who 


* Condensed from an article by 8. Herbert Unterberger, pub- 
lished in 17 Arbitration Journal 219-226 (1962) and printed with 
permission from The Arbitration Journal. Business address: 
American Arbitration Association, Inc., 477 Madison Avenue, New 
York 22, N. Y. Single copy price $1.75. 
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has made the evaluation. The evidence may also include 
testimony on past practice in comparable situations 
which would tend to support the company’s position. 

The job as it is actually performed on the floor of 
the plant may be observed and, sometimes, where re- 
quired, is even studied in great detail. In a portion of 
those cases, the arbitrator, particularly where he does 
not regard himself as an expert in the techniques of 
job evaluation, may, after obtaining the parties’ con- 
sent, employ an industrial engineer or technician to 
make such studies. 


Basis of the Decision 


In arriving at his award, the arbitrator is obviously 
required to relate what he has learned, from testimony, 
exhibits and observation, about the content of the job, 
to the Job Evaluation Manual’s description of each of 
the levels of the Factors whose evaluation is in dispute. 
He must then decide whether the company’s evalua- 
tion, the union’s evaluation, or, perhaps, an in-between 
evaluation, is “correct” under the agreed-upon plan. If 
he decides that the disputed evaluation is incorrect and 
the higher evaluation which he awards results in plac- 
ing the job in a higher labor grade at a higher wage 
rate, he must also decide, in accordance with the au- 
thority granted him under the labor agreement, wheth- 
er the change should be made retroactively and, if so, 
to what extent. The criteria for such retroactivity are 
no different in job evaluation cases than in other cases. 

Even in these relatively clear-cut cases, the solution 
is not quite as simple as it sounds. The usual formal 
job description is a compromise between two choices. 
On the one hand, there may be a skeletonized statement 
of the job’s most essential duties and responsibilities. 
Almost inevitably, such a statement is an inade- 
quate base for a fully defensible evaluation. Neverthe- 
less, it permits flexibility for accommodation to a rap- 
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idly changing industrial environment. On the other 
hand, a job description might be comprehensive, but it 
would still almost certainly overlook some detail. Thus, 
although it might provide an adequate base for a de- 
fensible evaluation, it contributes to a degree of rigidi- 
ty which requires complex adjustments to even minor 
subsequent changes. 

Too often, the formal job description represents 
more the desired than the actual job content, while the 
witnesses’ testimony represents a selective view of the 
duties and responsibilities, with those believed to be 
most worthy receiving the heaviest weight, even 
though they may constitute only a minor or insignifi- 
cant portion of the total. Even the observation of the 
job as performed can provide little more than an im- 
pression of its content during a very thin slice of time. 

Despite these imperfections, the totality of the infor- 
mation on job content is generally adequate to permit 
an experienced arbitrator to obtain a sufficiently com- 
plete and correct impression of the job content so that 
he can issue a satisfactory award. 

Even with an adequate knowledge of the job’s con- 
tent, relating that to the Factors and their levels is nei- 
ther an automatic nor mechanical function. Not only 
do Job Evaluation Plans differ widely in their Factors, 
levels, point values and labor grades, but even the 
identical plan when used in different establishments is 
likely to yield quite different results. Thus, to make 
such a satisfactory judgment, the arbitrator would 
have to be familiarized with the special idiosyncrasies 
of the establishment in which the issue arose and be 
able to appreciate how they affect the application of 
the plan. Among these might be the relationships be- 
tween key jobs which have become conventionalized 
and, thereby, acceptable to the parties, so as to be sure 
that his award will not impair a stabilized relationship. 
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The Qualifications of Job Evaluation Arbitrators 


It is clear that the arbitration of job evaluation cases 
is a specialized area which has more than the usual 
share of technical concepts and vocabulary. 

The practical question faced by most parties in the 
selection of an arbitrator for a job evaluation case is 
whether to select an arbitrator whose principal back- 
ground and experience are in industrial engineering 
with little, or perhaps no, previous arbitration experi- 
ence, or one whose principal background and experi- 
ence have been in the arbitration of a variety of labor- 
management disputes, of which job evaluation cases 
have constituted only a small proportion. 

There are a number of labor agreements which re- 
flect the parties’ preference for the former alternative 
in that they limit the choice of job evaluation case 
arbitrators to members of the industrial engineering 
profession; in some they must also have had specific 
job evaluation experience. There are a number of im- 
partial umpireship arrangements in which separate 
umpires are agreed upon for the handling of cases in- 
volving industrial engineering problems. 

In most labor agreements, no such limitation is 
found. Nevertheless, even under those circumstances 
the parties generally seek an arbitrator with sufficient 
experience in the ways of job evaluation to assure a 
knowledgeable award. 

The review of published arbitration awards is of rel- 
atively little use in selecting the right arbitrator for a 
job evaluation case. Relatively few awards involving 
job evaluation matters are published, principally be- 
cause they do not have broad reader interest, since 
they are likely to deal with specific situations. 

A more likely source of information is the appoint- 
ing agencies, such as the American Arbitration Associ- 
ation, the Federal Mediation and Conciliation Service 
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and, in many states, state mediation boards or labor 
departments. These agencies provide lists of arbitra- 
tors to parties and are, generally, quite familiar with 
arbitrators, their qualifications, their experience, and 
their record of acceptability. Also, in many areas, state 
and local employer associations and state and local 
federations of labor and union councils are knowledge- 
able sources of information. 

Finally, when the hard choice among arbitrators has 
to be made for this type of case, it is the author’s view 
that it would be wiser to select the person with the 
greater arbitration experience, if for no other reason 
than that if he finds himself involved too deeply in un- 
familiar technical areas he can always bring in a tech- 
nician as consultant or to make necessary investiga- 
tions. 


More Complex Cases 


Curiously, a case involving the application of a fully 
developed job evaluation plan is frequently the least 
complicated and difficult form of job evaluation case, 
principally because the bases for decision are rather 
clearly set forth. Although the issue is the same as in 
the typical case considered above, the arbitrator’s 
problem is far more difficult when, instead of a devel- 
oped job evaluation plan, the labor agreement refers 
only to a ranking or job-to-job comparison system. 

Even more complex is the situation which results 
from the labor agreement provision which requires the 
use of both a job comparison procedure and a job eval- 
uation system. 

It will have to suffice to point to the general ap- 
proach in such matters. It is that the arbitrator will 
normally determine the evaluation of a disputed job on 
the basis of the criteria which have been in use on the 
property and which have been employed to determine 
the evaluation of the other similar and related jobs in 
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the same wage structure. Its use relies on the assump- 
tion, which is almost always valid, that the parties, 
themselves, have done most of the work of making even 
the most unwieldy contract language reasonably work- 
able by having lived with it and accommodated to it. 
It becomes the arbitrator’s problem to discern the 
nature of that process so that he can, thereby, issue an 
award which is consonant with the parties’ intent and 
purpose as expressed in the contract language. 


Conclusion 

Job evaluation cases in arbitration have much in 
common with other types of arbitration cases. Most of 
the attention, however, has been directed to the differ- 
ences. This is fully warranted because it is these differ- 
ences, particularly their more technical aspect, which 
give these cases their special character and around 
which most of their special problems revolve. It is 
therefore appropriate for the parties to devote their 
principal efforts to clarifying what might otherwise 
remain obscure and for the arbitrator to take addition- 
al pains to assure that no trace of such obscurity finds 
its way into his decision. 
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Subcontracting in Industry* 


Relations between the unions and management have 
been on the conflict level for years. The main struggle 
has been between efficiency stressed by management 
and security or the maintenance of employment by the 
unions. Out of this conflict has arisen various devices 
formulated by unions to effectuate their objective. 
Management is attempting to maximize efficiency and 
minimize costs by the installation of automation and 
technological devices which may lead to job changes 
and job eliminations. In order to maintain security and 
stability of income by job protection, unions are asking 
for still shorter hours to divide employment, for longer 
vacations, sabbatical leaves, supplementary unemploy- 
ment compensation, guaranteed wages or income, re- 
strictions on runaway shops, restrictions on mainte- 
nance and production work done by supervisors, and 
restrictions on subcontracting work. 

Labor unions have made the subcontracting of work 
a bargainable issue. In fact, some type of a subcon- 
tracting clause is incorporated in most of the major 
and important collective bargaining agreements. These 
sections limit or prohibit the employer or the company 
involved from letting out work that is ordinarily per- 
formed by members of the appropriate bargaining 
unit. This study attempts to analyze the treatment or 
handling of subcontracting cases by the National La- 
bor Relations Board, the courts, and by arbitrators. 


* Condensed from an article by Walter L. Daykin, Professor of 
Labor and Management at State University of Iowa in Iowa City, 
published in 14 Labor Law Journal 227-237 (March, 1963), and 
printed with permission from Labor Law Journal. Business ad- 
dress: Commerce Clearing House, Inc., 4025 W. Peterson Ave., 
Chicago 46, Illinois. Single copy price $1.00. 
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Problems Confronting NLRB 

The National Labor Relations Board has stressed the 
motive or the reason underlying the change of opera- 
tions, and the effects of this activity. The main prob- 
lem confronting the Board is to determine whether the 
motive is for such legitimate reasons as economic con- 
ditions, efficiency improvements, and general business 
trends, or to defeat or impair unionism, or to retard 
collective bargaining. It has established the principle 
that the employer must have a legitimate reason for 
subcontracting work. In general, the Board has con- 
sistently ruled that subcontracting is legal and reason- 
able if the behavior is motivated by economic reasons 
or a need to effectuate economies, and if there is no 
union animus involved in the actions. 

Employers have been privileged to make unilateral 
changes during economic strikes. This includes the en- 
gaging of independent contractors to perform work 
which has always been done by employees in the bar- 
gaining unit if the change is to improve the methods of 
production, and the employer has made plans to re- 
organize before the strike occurred. It has been estab- 
lished that an employer is legally justified in discharg- 
ing employees, including union officers, when he 
discontinues the operation of a department and subcon- 
tracts the work, if the decision is made for economic 
reasons, if proper advance notification is given to the 
employees and the union, and if the employer demon- 
strates that no union animus is involved by later re- 
employing some of the discharged workers and offer- 
ing employment to the others. 

On the other hand, in terms of the Board’s reasoning, 
it is illegal either to threaten to subcontract work or to 
actually farm out the work to defeat a labor union or 
to hinder the effectuation of the statute. 

In deciding whether subcontracting is legal or illegal, 
or whether it is for economic and efficiency reasons, 
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or to defeat a labor union, the Board places a great 
deal of emphasis upon the timing of the farming out of 
the work. If the employer subcontracts the work right 
after the affected employees became interested in 
unionization, or if the subcontracting which results in 
discharge of employees takes place shortly after a 
threat to farm out work, unless the workers abandon 
their union activities, or even if the employer had con- 
templated the change for economic reasons but has- 
tened the change because of unionism, and in order to 
avoid collective bargaining, then the subcontracting is 
illegal. 

In attempting to effectuate the policies of the statute 
and to function within the framework of the law, the 
Board has devised measures to remedy the wrongs re- 
sulting from illegal subcontracting. Generally, in such 
cases, the employer is ordered to reopen the closed de- 
partments and to reinstate the displaced employees 
with back pay. 


Difference of Opinion in Courts of Appeals 

There is a difference of opinion in the courts of ap- 
peals as to whether subcontracting is an arbitrable is- 
sue. It was held in the Steelworkers v. Warrior & Gulf 
Navigation Company decision that the union, under 
section 301 of the Labor Management Relations Act, 
could not require the employer to arbitrate whether or 
not the contract had been violated by the subcontract- 
ing of work ordinarily performed by members of the 
bargaining unit. The court refused to permit arbitra- 
tion because the contract did not limit management’s 
prerogative to subcontract work, and because the con- 
tract contained a section which prevented the arbitra- 
tion of labor matters that were considered strictly 
managerial functions. The United States Supreme 
Court overruled the court of appeals and held that sub- 
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contracting is an arbitrable matter, even though the 
company, over the years, had refused to place in the 
contract a clause limiting its rights to subcontract, and 
had subcontracted on a unilateral basis for a substan- 
tial period of time. 

Other courts of appeals have ruled that the dispute 
over subcontracting is an arbitrable issue, even though 
there is no clause in the contract prohibiting or limit- 
ing such behavior, and the contract contains a man- 
agement right clause which excludes from arbitration 
only the subjects of employment specifically listed in 
the agreement, and only provides for the determina- 
tion of the proper interpretation and application of the 
agreement through arbitration. Furthermore, it was 
held that arbitration is compulsory to determine wheth- 
er the employer’s right to subcontract is limited by the 
customary recognition clause incorporated in the 
agreement and the sections dealing with working con- 
ditions in the industry involved. 

The courts have upheld the doctrine that the employ- 
er has an inherent right to manage his business and 
change his business methods as long as he does not 
give this right away through contractual arrange- 
ments, and if his activities are not motivated by any 
illegal intentions, such as the discouragement of union- 
ization or to avoid his legal responsibilities, or to in- 
terfere with the union’s rights outlined in the statute. 

However, in a recent court of appeals ruling, it was 
considered illegal refusal to bargain for an employer to 
transfer employees who had won a representation elec- 
tion to employment with a subcontractor who had been 
engaged to handle the maintenance services. The evi- 
dence revealed that the employer was negligent in fur- 
nishing the union with the required information rela- 
tive to the change at the appropriate time. The union 
was not granted a fair opportunity to bargain either 
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with their employer about the transfer or the subcon- 
tracting of the work, or with the subcontractor about 
the conditions of the new employment. 


Difference of Opinion Among Arbitrators 


An analysis of the treatment by arbitrators of the 
subcontracting rights of management reveals that 
there is a difference of opinion among them. Some 
interpret the contracts quite narrowly and apply the re- 
sidual claimant doctrine. This residual rights philoso- 
phy postulates that the right to subcontract is an in- 
herent right and it is still a prerogative of management 
unless it is limited by statutes or given away by em- 
ployers in the collective bargaining activities with 
labor organizations. Other arbitrators have placed less 
weight upon this doctrine and contend that the absence 
of a no-subcontracting clause in a contract is not con- 
trolling, because other contract clauses or terms often 
contain implied limitations upon managerial rights. 
These clauses take various rights from management, 
and consequently limit his behavior in the area of sub- 
contracting. 

Some arbitrators hold that unless the employer is 
specifically limited or restricted by contractual clauses, 
he can subcontract work if he has good and suffi- 
cient economic reasons to do so and if his action is done 
in good faith, that is, with no intent to undermine the 
union involved or to discriminate against employees. 
Therefore, it is generally conceded that the employer’s 
right to subcontract is not absolute and must be rea- 
sonably exercised. 

Even where the contract does contain some clauses 
limiting subcontracting, some arbitrators have inter- 
preted these in a restricted manner. They reason that 
subcontracting limitations must be based upon clear 
and specific contract language. 
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Also, arbitrators not only put emphasis upon the in- 
definiteness of subcontracting clauses, but they consid- 
er the extenuating circumstances surrounding the case. 
In spite of limitation clauses, employers have been per- 
mitted to subcontract work in cases of emergency, if 
safety and cost factors justified such activity, and if 
conditions changed materially, such as a substantial in- 
crease in the work in question, and the work to be per- 
formed would require the hiring of new employees and 
the purchasing of new machinery if it were to be done 
in the plant. Particularly would subcontracting be jus- 
tified and be an exception to the contract ban if it did 
not affect negatively the jobs of those in the bargain- 
ing unit, and if it was done in good faith, that is for 
economic and efficiency reasons, and was not intended 
to undermine the union. 

Some of the arbitrators contend that if there are no 
contractual clauses that bar or restrict subcontracting, 
the burden of proof is upon the union to show that this 
behavior actually causes the displacement of regular 
workers in excess of that which may be incidental to 
the right of the employer to manage his business effi- 
ciently, in good faith, and without any deliberate ef- 
fort to injure or harm the union. Also, it is considered 
reasonable to subcontract work if the contract does not 
prohibit such action if the union in the negotiation ses- 
sions had attempted but failed to include such a clause 
in the contract, if there is no evidence that the employ- 
er acted in bad faith by attempting to negate the con- 
tract, if the subcontracting resulted in great or sub- 
stantial savings for the employer, and if subcontracting 
was a past practice. 

Furthermore, subcontracting has been justified by 
arbitrators, in the absence of prohibiting clauses, if it is 
done to increase efficiency and to lower costs. Especial- 
ly is this true if the subcontracting is done when none 
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of the employees with seniority rights and recall rights 
are laid off, and if all the regular employees are work- 
ing overtime, and the conditions in the plant required 
that the work be done immediately. 

Even if the contract specifically states that quali- 
fied employees in the unit are to be given preference, 
where it is practical, for work performed in and about 
the plants, the employer was granted the right to sub- 
contract maintenance and improvement work. This 
award was justified on the grounds that none of the 
maintenance employees was laid off, and that there 
was no practical way to make maintenance employees 
available to perform the work in question or to train 
the laid-off production workers to do the jobs. 

On the other hand, some arbitrators have considered 
it unreasonable use of the employer’s subcontracting 
rights, even if the contract contains no prohibiting 
clause, for the employer to subcontract work done on 
the premises if such action results in the laying off of 
employees. While the employer can subcontract work if 
he does it in good faith for legal and legitimate busi- 
ness reasons, such behavior is not permitted if it causes 
the loss of earnings and employment opportunities for 
members of the appropriate bargaining unit. 

It has been ruled in a very recent decision that the 
employer violated the contract by hiring an outside 
painting firm to do work in the factory. The contract 
did not include any specific restriction against subcon- 
tracting, but the arbitrator involved balanced the con- 
flicting rights of the employer and the union. It was 
reasoned the subcontracting resulted in a substantial 
loss to employees in the bargaining unit. No hardship 
would have been placed upon the employer to give the 
work to the available qualified workers in the plant. 
The job subcontracted did not require special equip- 
ment, and the previous painting jobs that were subcon- 
tracted in the past did require special equipment. The 
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present subcontracting did not result in any savings for 
the employer. The company’s justification was that the 
subcontracting was more convenient because it relieved 
management of supervision and responsibility. This, it 
was decided, did not justify the loss of earnings to 
which the employees were subjected. 

In cases where the contract contains no definite or 
specific provisions pertaining to subcontracting, in de- 
termining the reasonableness or the propriety of such 
activities, the arbitrators take into consideration vari- 
ous extenuating circumstances. Much emphasis is 
placed upon such matters as the legal and moral right 
of the employer to operate his business efficiently, and 
the validity of the objective of the unions to protect the 
job security of those workers included in the bargain- 
ing unit. Whether subcontracting violates the contract 
in the absence of a specific clause is generally deter- 
mined by such factors as the presence of an emergency, 
whether the work is permanent or temporary or con- 
tinuous or irregular in nature, whether the subcontract- 
ing would substantially harm the union or its mem- 
bers, whether the work is the type that is frequently 
subcontracted in the industry, whether the employees 
in the bargaining unit are qualified to perform the 
work involved, whether the subcontracted work is per- 
formed on the company’s premises, whether the em- 
ployer has the necessary equipment to perform the 
work, and whether the employer acts in good faith and 
subcontracts the work for legitimate economic reasons. 

Some arbitrators are interpreting the contract 
broadly and not begrudgingly, and are recognizing im- 
plied contractual restrictions against subcontracting. 
It is implied in the recognition clause that management 
cannot arbitrarily reduce the bargaining unit by sub- 
contracting work, especially if his regular employees 
are available and the work is done on the employer’s 
premises, or take work away from members of the bar- 
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gaining unit and give it to other workers or employers 
with whom the union has no contract. 

It is assumed that when the contract is signed that 
the available work will be performed by the members 
of the appropriate bargaining unit. Consequently, sub- 
contracting nullifies the collective bargaining unit, and 
may be used to avoid the obligations inherent in the 
agreement, and allow the contract to eliminate all bar- 
gaining unit employees or to discriminate against the 
union by laying off those in the appropriate bargaining 
unit. As a consequence, the employer has been denied 
the right to subcontract jobs, performed by members of 
the appropriate bargaining unit, at a lower rate for 
reasons of economy because such violations of the rec- 
ognition clauses emasculate the bargaining unit. 


Employer Prevented from Moving Plant 

In a very recent ruling it was held that subcontract- 
ing clauses and seniority clauses prevent the employer 
from moving his plant outside of the original area. It 
is contended that while a company is privileged to dis- 
continue its business in whole or in part if it is un- 
profitable to operate, no company can avoid or disre- 
spect any phase of the collective bargaining agreement 
by moving its plant to increase profits. If this were 
allowed, the negotiated agreements would have very 
little significance. This ruling was sanctioned by a 
United States district court on the grounds that the 
contract provided that the ruling of the arbitrator 
would be final and binding, and that the finding of the 
arbitrator that the company violated the seniority 
clause incorporated in the contract was adequate to 
justify the award. 

A court of appeals very recently justified this impli- 
cation doctrine postulated by some arbitrators. It was 
ruled that it was a violation of the contract to subcon- 
tract janitorial work which resulted in the laying off 
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of bargaining unit workers who formerly did the work 
in question. The contract did not contain a clause 
which expressly prohibited subcontracting, but it did 
contain a union shop clause, which included janitors, 
and a recognition clause. These clauses implied limi- 
tations upon subcontracting. It was reasoned that if 
these few janitorial employees could be replaced, then 
the employer could subcontract the work of others and 
in this manner could destroy the contractual rights of 
the bargaining unit employees. 

Other arbitrators take the opposite point of view and 
contend that a contract clause which recognizes the 
union as the bargaining unit does not restrict manage- 
ment’s subcontracting right of work done by bargain- 
ing unit employees if the subcontracting is done in 
good faith, to increase efficiency, and if there is no 
effort to injure the employees. It is reasoned that the 
only function or purpose of a recognition clause is to 
recognize the legal status of the union, and it has no 
effect upon the terms and conditions of employment. 

Other arbitrators have held that in the absence of a 
specific clause prohibiting subcontracting, the em- 
ployer can subcontract services formerly done by 
employees in the bargaining unit because the recog- 
nition clause, seniority clause, and other general con- 
tract provisions do not limit this right. Some grant 
that recognition clauses, job classifications, and senior- 
ity clauses have only a slight and debatable restriction 
upon subcontracting. 


Human Rights Take Precedence Over Property Rights 

This analysis reveals that there is a definite trend 
for the various legal agencies and arbitrators to take 
the position that in the area of industrial relations 
human rights take precedence over property rights. 
These groups frequently stress that there is a prop- 
erty right in employment. The residual claimant doc- 


57 


INDUSTRIAL RELATIONS LAW DIGEST 


trine is recognized and discussed by some courts and 
arbitrators, but it is given little weight by others. 

In the treatment of subcontracting there is a tend- 
ency to place emphasis upon human rights or the 
right of workers to protect their jobs. In determining 
managerial rights to subcontract work, attention is 
focused upon the reasonableness of the activity. All 
the extenuating circumstances are taken into consider- 
ation, and an attempt is made to balance the conflict- 
ing rights of the unions and employers involved. In 
adjudicating the problem of subcontracting, both the 
courts and the arbitrators are relying upon the im- 
plied limitations inherent in various contractual 
clauses. This reliance upon implied limitations in con- 
tract clauses is not new in the area of contract law. 


Constitutional Questions Involved in 
the Expenditure of Compulsorily 
Paid Union Dues Under the 
Railway Labor Act* 


I. INTRODUCTION 


Two of the basic reasons given for the later com- 
mencement of the union security movement in the 
railroad industry were a fear of company dominated 
unions and a strong tradition of voluntary unionism 
in that industry. 

The subject of union security in the railroad indus- 
try was thoroughly considered in 1950, and the unions 
succeeded in securing the passage of a statute allow- 
ing a company and a union to enter a union shop 
agreement. The unions argued that since the law re- 
quired them to represent fairly all the workers in the 
unit, the cost of representation should be spread over 
the entire unit. This reasoning convinced the House 
of Representatives. 

Congress adopted section 2-11 which differs from 
the Taft-Hartley amendment in that the former pre- 
empts conflicting state law, whereas the latter does 
not purport to authorize the union shop where forbid- 
den by a contrary state law. This difference is justi- 
fied on the basis of a more direct need for uniformity 
in the railroad industry than in business generally. 


* Condensed from a note by Edwin R. Render, published in 15 
Vanderbilt Law Review 1293-1303 (October 1962), and printed 
with permission from Vanderbilt Law Review. Business address: 
Vanderbilt University, Nashville 5, Tennessee. Single copy price 
$2.00. 
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This note will examine the constitutional issues in- 
volved when a union operating under a union shop 
contract made pursuant to the Railway Labor Act 
collects dues from a member and spends a portion of 
this money in support of political causes which the 
member opposes. The constitutionality of such an ex- 
penditure can become an issue in a lawsuit when an 
employee sues for restitution of dues paid under such 
a contract. 

The first case to reach the Supreme Court under 
section 2-11 was Railway Employees Department v. 
Hanson. Although no specific finding of fact was 
made by the state courts as to whether the union dues 
were being spent for political purposes, the opinion of 
the Nebraska Supreme Court indicates that they were 
being so spent, and accordingly it held the act uncon- 
stitutional. 

The Supreme Court, in reversing the Nebraska 
courts, held that legislation designed to promote in- 
dustrial peace in industries affecting interstate com- 
merce was a legitimate subject for congressional ac- 
tion, and that the function of the judiciary was at an 
end when it appeared that the measure adopted by 
Congress was “relevant or appropriate to the con- 
stitutional power which congress exercises.” 

The Supreme Court’s opinion recognizes the consti- 
tutionally protected rights of free speech and associa- 
tion and the necessity that governmental action meet 
the reasonableness test of the fifth amendment. The 
Supreme Court disagreed with the Nebraska courts 
on the question of the reasonableness of requiring a 
worker to give financial support to a union which acts 
as his collective bargaining agent. 

Lower courts experienced considerable difficulty 
in applying the Hanson case. The North Carolina Su- 
preme Court thought that Hanson had held that an 
employee had no constitutionally protected right to 
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challenge the political expenditures of a union. An- 
other state supreme court held that the Hanson case 
reserved the question of the constitutionality of po- 
litical expenditures. Still another court, relying on 
Hanson, held collections to be used for political pur- 
poses were not contemplated by Congress when it 
used the terms “dues” and “assessments” in the Act. 

In the case of International Ass’n of Machinists v. 
Street, the Supreme Court was presented a record 
that was adequate to answer the constitutional issues 
involved when a union operating under a contract 
made pursuant to section 2-11 spends money for polit- 
ical purposes. The majority of the Supreme Court 
avoided the constitutional issues and interpreted the 
statute as giving the unions the power to collect dues 
from all of the workers in the class only for the pur- 
pose of negotiating and administering contracts and 
in the settlement of disputes. The statute was held not 
to authorize the collection of that part of the dues 
which would be used for political expenditures be- 
cause such expenditures were not germane to the pur- 
pose for which the union shop was created. 


II. NATURE OF THE RIGHTS 


In the type of action under discussion the usual al- 
legation is that the collection and expenditure of dues 
for political purposes violates the first and fifth 
amendments—free speech and association, and due 
process. 

It has been held that in order for a member to be 
deprived of free speech, the plaintiff must show the 
exaction is tantamount to a personal affirmation of 
the cause. The Georgia court in the Street case found 
such an affirmation, relying on cases involving com- 
pulsory flag salute statutes. The state court in the 
Hanson case, likewise, thought that freedom of 
speech was violated, but the Supreme Court in that 
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case held that no issue of free speech was presented. 
The majority of the Supreme Court in Street, though 
approving the denial of a free speech issue in Hanson, 
declined to rule that free speech had been violated. 

A second basis for relief can be found in the due 
process clause of the fifth amendment. The Supreme 
Court, however, held that legislation allowing a com- 
pany and a union to enter a union shop agreement 
was a reasonable exercise of legislative power. 
Whether the Hanson case allows political expendi- 
tures of money so collected depends on the facts 
which were before that Court. 

Another approach to the due process problem is to 
determine whether political expenditures are germane 
to the purposes of collective bargaining. If they are 
germane, then they meet the due process requirement; 
if they are not germane to the purposes of collective 
bargaining, then they fall before the due process 
clause. 


Il. THEORY OF CONSTITUTIONAL VIOLATION 


The first and fifth amendments are restraints on 
the federal government. If one private person de- 
prives another of a constitutionally secured right, the 
first or fifth amendment is not violated because the 
federal government is not the actor. 

The Georgia court and the Nebraska court thought 
that inasmuch as an employee could not be forced to 
join a union under local right-to-work laws, the fed- 
eral government was the party making the situation 
possible. The Supreme Court has not yet taken this 
step in a case involving political expenditures of a 
union operating under federal law. In one case it was 
urged that a union, by utilizing the services of the 
National Mediation Board, thereby became an arm of 
the federal government, but the Supreme Court de- 
clined to so hold. 
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Another theory of constitutional violation would be 
to construe the Constitution so that it. will apply to 
arbitrary actions of power against individuals by all 
centers of private government. This suggestion has 
not been followed by the Supreme Court, but it has 
been hinted at by state courts. 

A third method of protecting dissenting union 
members is suggested in the cases involving the 
breach of a duty to fairly represent all the employees. 
Some of these cases are disposed of by reference to 
some policy of Congress, while others seem to base 
the duty to represent fairly on the Constitution. This 
doctrine has not been directly applied by the Supreme 
Court, although it was argued before the Court in the 
Street case. 


IV. ADEQUATE REMEDIES 


If a court for any reason decides that a union can- 
not spend compulsorily collected dues for objection- 
able purposes, it must devise an appropriate remedy. 
If an employee has been discharged for refusal to pay 
union dues under such circumstances, he should be re- 
hired. Many of the state court cases in this area have 
been suits to enjoin the enforcement of the entire 
union shop contract. State courts have sometimes giv- 
en this relief. 

The Supreme Court, in the Street case, held that an 
injunction was improper relief. The Georgia court 
was directed to devise a remedy that would protect 
the interests of the dissenting employees to the max- 
imum extent without undue impingement of those of 
the majority. 

The Georgia Supreme Court, in turn, instructed the 
trial court to hold a hearing for the purpose of de- 
termining the amount of the plaintiffs’ money that 
was spent for political purposes. If the trial court 
could not make such a determination, then it was told 
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to “make use of its equity powers to give the protec- 
tion by enjoining the unions from spending any mon- 
ies for political purposes.” 


Vv. CONCLUSION 


The Supreme Court, in the Street case, committed 
itself to the position of giving some form of protec- 
tion to dissenting union members. It is highly unlike- 
ly that the Court will declare section 2-11 of the Rail- 
way Labor Act to be an invalid exercise of legislative 
power even though political expenditures are in- 
volved. To hold otherwise, that is, to hold that the in- 
ternal affairs of labor unions are to be controlled by 
the first and fifth amendments, would create formi- 
dable problems. 

The matter of adequate remedy presents most dif- 
ficult problems in cases involving political expendi- 
tures of labor unions. Formidable accounting prob- 
lems will have to be faced in order to comply with the 
mandate of the Supreme Court in the Street case, and 
the expense of securing the relief may far exceed its 
value. If this is the case, it seems highly unlikely that 
the political activities of labor unions will be substan- 
tially curtailed. 


INDUSTRIAL MOBILITY AND SURVIVAL OF SEN- 
IORITY—WHAT PRICE SECURITY? * 


Zdanok v. Glidden Co., 288 F2d 99 (2d Cir 1961). 

Zdanok v. Glidden Co. dealt with whether seniori- 
ty rights under a collective bargaining agreement 
survive the expiration of the agreement, and whether 
such rights are transferable to another plant in a dif- 
ferent geographical location when operations cease at 
the old plant site. The decision has brought into sharp 
focus the conflict between two urgent needs of our so- 
ciety, mobility of industry and economic security of 
the worker. 

This comment will consider two questions, using as 
a vehicle for discussion, Zdanok v. Glidden Co. The 
first question is: What method should a decision 
maker use, be he arbitrator, judge, or juror, to resolve 
this conflict of values, where the intent of the parties 
regarding the questions of survival of seniority rights 
and their applicability to a new plant location is un- 
clear or nonexistent? The second question is: What 
methods should management and the collective bar- 
gaining agent of the employees use to avoid the ne- 
cessity of resolving this conflict in court? 


* Condensed from a comment published in 36 Southern Cali- 
fornia Law Review 269-284 (1963) and printed with permission 
from Southern California Law Review. Business address: Business 
Manager, Southern California Law Review, University of Southern 
California Press, University Park, Los Angeles 7, Calif. Single 
copy price $1.50. 
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This comment will discuss the nature of seniority 
rights; the facts of the subject case and its judicial 
history, the validity of the technical reasoning that 
provided the basis for the decision; the nature of the 
impact that the decision may have on mobility of 
industry and security of the worker; and finally, vari- 
ous types of provisions that could be utilized by par- 
ties to collective bargaining agreements to satisfac- 
torily deal with the problem. 


The Nature of Seniority Rights 


Seniority rights are not inherent in the employment 
relationship, but must stem either from statute or 
from a contract between employer and employee, or 
from a collective bargaining agreement. The almost 
universal rule has been that upon termination of the 
instrument creating seniority rights, the rights are at 
an end (in absence of express agreement to the con- 
trary). Seniority questions, including discharges and 
layoffs alleged to be in violation of seniority rights, 
have been held arbitrable under a broad arbitration 
clause such as one providing for arbitration of “any 
grievance or dispute arising out of the application of 
any of terms” of the agreement, but not under a 
narrow arbitration clause referring to arbitration of 
grievances and disputes regarding wages and work- 
ing conditions and not mentioning disputes as to the 
interpretation or construction of the contract. Senior- 
ity provisions contained in a collective bargaining 
agreement are enforceable by an individual employee 
on the theory that the provisions are inserted for his 
benefit. 


Facts of the Case and Its Judicial History 

The Elmhurst, Long Island, New York plant of 
Glidden Company’s Durkee Famous Foods Division 
was in operation from 1929 to November 30, 1957. The 
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hourly paid employees of the plant had been, since 
December 1, 1949, represented by General Warehouse- 
men’s Union, Local 852, affiliated with the Teamster’s 
Union. The employees had been covered by three suc- 
cessive two-year collective bargaining agreements, 
the last running from December 1, 1955, to November 
30, 1957. Each of the contracts contained the same 
seniority provisions. The contract also contained pro- 
visions providing for pensions, hospital, medical and 
surgical insurance, life insurance and accidental 
death insurance. 

In 1953, the Glidden management undertook a pro- 
gram to review all of its operations in detail, with a 
view to improving operations and profits in all divi- 
sions. These reviews revealed that the Elmhurst plant 
was a comparatively marginal operation and that the 
equipment was not only old, but outdated. The ex- 
pense required to modernize the plant and arrange 
product on lines to form a more efficient operation 
was prohibitive. Glidden decided on a two-stage plan. 
The first stage was to move the vegetable oil refining 
operations from the Elmhurst plant to Glidden’s veg- 
etable oil refinery in Louisville, Kentucky. This was 
accomplished in October, 1956. In May, 1957, the sec- 
ond stage was set in motion when Glidden leased a 
building at Bethlehem, Pennsylvania, for the spices, 
coconut, and condiment processing operations. 

On May 16, 1957, Glidden notified employees at 
Elmhurst, by letter and by personal discussion, that 
the company had decided to discontinue the remain- 
ing operations at Elmhurst, and to start up operations 
in the new Bethlehem plant. The company did not ex- 
pect to commence operations in the new plant until 
late fall of 1957, so the employees were being notified 
at least six months in advance. Glidden offered to 
give fair consideration to applications of Elmhurst 
employees for employment at Bethlehem, but only if 
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they would come to Bethlehem and make application 
on the same basis as other persons who might seek 
employment there. On September 16, 1957, the com- 
pany gave written notice to the union at its Elmhurst 
plant that it would terminate the collective bargain- 
ing agreement on November 30, 1957, the expiration 
date of the agreement. 

On October 23, 1957, the union filed and served on 
the company a notice to arbitrate six issues in con- 
nection with closing the Elmhurst plant. Two of the 
issues of relevance here were: (1) whether closing the 
Elmhurst plant without offering each employee con- 
tinued employment with full seniority was a breach of 
the contract; (2) whether the closing was accom- 
plished to evade the agreement and prevent collective 
bargaining in violation of the law. 

Glidden made a motion in the Supreme Court of 
New York to stay arbitration on the ground that the 
disputes were not arbitrable under the arbitration 
provision of the agreement. The court granted the 
company’s motion, on the ground that the subjects 
sought to be arbitrated were not covered by specific 
terms of the contract. The opinion said that “No one 
is under a duty to resort to arbitration unless by clear 
language he has so agreed.” 

Following the decision in the arbitration case, Olga 
Zdanok and four other former employees at the Elm- 
hurst plant brought an action for damages for breach 
of the collective bargaining agreement in the Su- 
preme Court of New York. At the company’s request, 
the case was moved to the United States District 
Court for the Southern District of New York, on the 
basis of diversity of citizenship. The plaintiffs con- 
tended that they were beneficiaries of the contract be- 
tween their union and the defendant company, and 
were entitled to jobs which were created by the open- 
ing of the plant at Bethlehem. They stated that they 
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were laid off because of removal of machinery and 
cessation of operations at Elmhurst, and that since 
work was available at Bethlehem, they were entitled 
by reason of seniority and the contract provisions re- 
lating to it, to continue their work at Bethlehem with 
the seniority acquired at Elmhurst. 

The court ruled in favor of the company, pointing 
out that the critical issue was not whether the em- 
ployee’s seniority rights survived the termination of 
the contract per se, but rather, whether the contract 
spelling out their rights extended beyond the Elm- 
hurst plant. 

The agreement between Glidden and Local 852, the 
court said, refers to plant and department seniority, 
but says nothing about seniority in case of plant 
abandonment, transfer, merger or consolidation of 
operations. “It would be unreasonable,” the court ex- 
plained, “to expect a court to imply a general under- 
standing between the parties as to the extent of the 
seniority unit when no evidence has been offered as 
to negotiations on the subject, or an established 
course of practice on the part of the employer.” 

The District Court in its decision appears to be 
enunciating the general rule that provisions for se- 
niority rights in collective bargaining agreements 
should be interpreted by the courts in accord with 
well established canons of contract construction, and 
that the terms of the agreement, the surrounding cir- 
cumstances and the prior conduct of the parties are 
all to be considered in determining the nature of the 
seniority rights embodied in the agreement. On ap- 
peal, the United States Court of Appeals for the Sec- 
ond Cireuit reversed the District Court’s judgment in 
a 2 to 1 decision, holding on the procedural issues that 
a state court’s decision refusing to compel arbitration 
was not res judicata of the plaintiffs’ case and that 
the plaintiffs were entitled to enforce their seniority 
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rights under a collective bargaining agreement. On 
the merits of the case, the court held that “. . . plain- 
tiffs were entitled to be employed at the defendant’s 
Bethlehem plant, with seniority and re-employment 
rights which they had acquired at the Elmhurst plant. 
The refusal of the defendant to recognize that entitle- 
ment was a breach of contract, and the plaintiffs are 
entitled to recover the damages which that breach has 
caused them.” 

The United States Supreme Court granted certio- 
rari only on the question whether participation by a 
Court of Claims judge vitiated the judgment of the 
Court of Appeals. The Supreme Court held that judges 
of the Court of Claims could validly serve on United 
States District Courts and Courts of Appeals. 


Analysis of Court of Appeals’ Decision 

The Court of Appeals in reversing the District 
Court answered in the affirmative, two questions: (1) 
whether the plaintiffs had any seniority rights after 
November 30, 1957, when the contract expired, and 
(2) whether such rights were applicable at another 
plant. 

In answering the first question in the affirmative, 
the court held that seniority rights under a collective 
bargaining agreement which provides for priority of 
recall on the basis of seniority in the event of a layoff, 
but which fails to provide for disposition of these 
rights upon termination of the agreement, are “vest- 
ed” rights which survive the expiration of the agree- 
ment, a sharp departure from previous holdings. The 
court drew an analogy to the retirement benefits pro- 
vided by the agreement, and considered the seniority 
rights to have been “earned” unemployment insur- 
ance, that could not be unilaterally annulled by the 
employer. How the court could consider such rights 
as “vested” and at the same time assert that the em- 
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ployee’s authorized union agent “. . . could bargain 
away the employee’s right” without the individual 
employee’s approval, is a question left unanswered. 

The analogy drawn between pension plans and se- 
niority rights presupposes two propositions: (1) that a 
pension plan automatically gives the employee a vest- 
ed right from the inception of the plan, and (2) that 
there is substantial similarity between pension plans 
and seniority rights. Both propositions are fallacious. 
The courts have generally held that unless the pen- 
sion plan provides for complete or partial vesting of 
benefits in accordance with a fixed time schedule, the 
employee must work until he reaches the mandatory 
retirement age, and the plan must continue in opera- 
tion until that time, before the employee can be said 
to have a vested right under the pension plan. 

Similarity between pension plans and seniority 
rights is completely lacking. Once the employee does 
have a vested right under the pension plan, and is al- 
lowed by his employer to continue to work, subse- 
quent collective bargaining agreements cannot divest 
him of his right unless he so agrees. However, senior- 
ity rights may be modified by subsequent agreement 
of the employer and the employee’s collective bar- 
gaining agent. Seniority rights cannot be easily val- 
ued in terms of dollars; the employee has no power of 
disposition, except the power of relinquishing the 
rights, and the rights exist only where there is con- 
tinuing or potentially continuing employment. 

The label, “unemployment insurance,” applied by 
the court to the plaintiff’s seniority rights is totally 
inaccurate. Insurance represents the concept of cash 
indemnity rather than continuing employment, which 
is what the plaintiffs are seeking. Seniority rights do 
not guarantee the employee against unemployment 
but merely give him preference for jobs where jobs 
exist. Under a contract of insurance, the right to in- 
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demnification is against the insurer. Seniority rights, 
however, are rights to job preference and are exer- 
cised against one’s fellow employees. The term, “un- 
employment insurance,’ would therefore appear to 
mislead rather than aid one who seeks to analyze the 
court’s reasoning. 

Having found that the seniority rights survived the 
termination of the agreement, the Court had little dif- 
ficulty in finding that a condition should be implied 
in the agreement that such rights would be applicable 
at the new plant site. The court concluded that the 
language of the preamble in the agreement which 
states that the agreement was made “for and on be- 
half of its plant facilities located at Corona Avenue 
and 94th Street, Elmhurst, Long Island, New York,” 
was not meant to fix the geographical scope of the 
agreement. The court found it “hard to conjure up a 
reason why” a change in geographical location should 
destroy contract rights. The company would be put 
to “no expense or embarrassment,” and the court in 
so holding was “adopting the more rational, not to 
say humane, construction” of the agreement. 

What may be presumed from the action of the 
Court of Appeals when, instead of affirming a well- 
reasoned opinion by the District Court, it reversed 
that decision on the basis of clearly inaccurate analo- 
gies and conclusionary labels? The District Court in 
the Zdanok case clearly adhered to the philosophy 
that courts should refrain from rewriting agreements 
and that the parties should be left in the position in 
which they placed themselves. The opposing philoso- 
phy is that society depends on the courts to resolve 
disputes that the parties have been unable to resolve 
themselves, and that the basic, underlying question is 
not whether the intent of the parties has been mani- 
fested in some agreement, but rather, what are the 
rights and duties of the parties based on the court’s 
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conception of what will best effectuate the desires 
and needs of society. Under this philosophy, if the in- 
tent of the parties is unclear or nonexistent, the job 
of the court is to determine the rights and duties of 
the parties based upon the best interests of the com- 
munity. 

No defense is here made for either philosophy. Both 
are answers to the same question: What is the role of 
the judiciary in our society? However, it must be 
pointed out that the discussion in this comment con- 
cerning the resolution of conflicting values where the 
intent of the parties has not been evidenced, necessarily 
presupposes that some courts have in the past adopt- 
ed the latter philosophy, and that they can be expect- 
ed to continue to adhere to that philosophy in the 
future. Under the “nonintervention” philosophy fol- 
lowed by the District Court, a discussion of the con- 
flicting social values of industrial mobility and job 
security for the worker is an “exercise in futility,” 
since the court will never arrive at the point where 
the conflict must be considered. Either the intent is 
evident, expressly, or impliedly, or it is not. In either 
situation the case is over at that point. 

It is where the court has adopted the broader phi- 
losophy that this discussion of conflicting values be- 
comes operative, and it is here that the court must 
use care to maintain the distinction between: (1) the 
reasoning process used to determine the intent of the 
parties; and (2) the role of the court when no intent 
is found. Where that distinction is blurred, where the 
court talks in terms of implied intent but in reality is 
deciding on grounds of social desirability, confusion 
reigns in the minds of those who look to such a de- 
cision for guidance. Such was the Zdanok decision. 

The Court of Appeals, although actually finding 
nothing from the terms of the agreement or the con- 
duct of the parties to imply an intention that the sen- 
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iority rights survived, nevertheless felt impelled to 
act to relieve the plight of the plaintiffs, who would 
undoubtedly find it difficult to get work at the same 
rate of pay and job security that they had enjoyed 
with Glidden Company. The court’s reasoning was 
nothing more than a facade behind which the court 
reacted to the need for security evidenced by the 
plaintiffs. The court, however, did a twofold disserv- 
ice to those who must engage in the collective bar- 
gaining process. 

First, by labeling seniority rights as “vested” prior 
to the termination of the collective bargaining agree- 
ment where such intent is not evident, the court has 
set in motion the usual “solidifying process,” where- 
in some courts adopt a term without regard to the 
context in which it was originally developed. A can- 
did opinion, stating the real factors that motivated 
the court, would have been of much greater worth to 
the collective bargaining process and to the legal pro- 
fession. 

Second, in considering the plaintiffs’ need for se- 
curity, the court examined only one of the conflicting 
values discussed earlier. A proper resolution of this 
conflict demanded consideration of the other value, 
mobility of industry. Some factors necessary to con- 
sider were (1) the number of other employees at Elm- 
hurst that could reasonably be expected to exercise 
their vested seniority rights; (2) the commitments, 
moral or legal, that Glidden had made with the Beth- 
lehem community regarding the hiring of local citi- 
zens; and (3) the financial assistance programs, per- 
haps requiring local hiring as a prerequisite, being 
offered to industry by Pennsylvania or the Bethlehem 
community. 

The reasoning supporting the decision in the Zdan- 
ok case is clearly wrong. Furthermore, it cannot be 
said with any degree of certainty that the court chose 
the proper value in deciding the case. The conflict of 
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values can always be resolved by arbitrarily choosing 
one or the other, but if the dual objectives of a dy- 
namic industry and a satisfied working force are to 
be attained, the factors supporting each value must 
be fully considered. 


Various Approaches to Settle the Problem 


A wide range of approaches are available for han- 
dling the seniority problem if plant relocation is con- 
templated. The following suggested agreements could 
be utilized by parties to collective bargaining agree- 
ments to satisfactorily deal with the problem. 

1. The parties may agree on provisions recognizing 
the transferability of seniority to the new plant site 
without any limitations. 

2. The parties may agree on provisions expressly 
stating that there will be no transferability of senior- 
ity and no hiring preference given to former em- 
ployees at the new plant site. 

3. The parties may agree on provisions which al- 
low preferential hiring with limited seniority. 

4. The parties may agree on provisions which per- 
mit negotiation on transfer eligibility when work is 
removed to a new plant. 

5. The parties may agree on provisions that do not 
provide for the problem of plant relocation, waiting 
until relocation occurs before arriving at an agree- 
ment on the matter. 

6. Finally, the parties may agree on provisions per- 
mitting monetary settlements for liquidation of sen- 
iority rights, using some system of years and months 
as a basis for measurements of the amount of the set- 
tlement. 


Conclusion 


Industrial power has value in our society only if 
men, and not machines, are the masters. The well be- 
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ing of the individual provides the rationale for these 
intensive efforts to increase and improve industrial 
production. The worker’s quest for security is as ur- 
gent a need, as important a social value, as the mobil- 
ity of industry. Each is a sine qua non of continuing 
progress in our society, and although the values ap- 
pear to conflict, they are also complementary. Mobil- 
ity results in the expansion of industry and, there- 
fore, the creation of more jobs. Job security results 
in a more productive labor force. 

However, the individual worker who at the mo- 
ment is faced with loss of his job, or the individual 
company which is faced with difficulties caused by 
having to “carry” employees to the new plant loca- 
tion, cannot be expected to consider the overall situa- 
tion and here the values conflict. The Zdanok case 
dealt with this conflict but failed to consider the fac- 
tors supporting each of the values. Perhaps the fault 
partly lies in the attempt by the courts to apply a 
body of traditional contract principles to the collec- 
tive bargaining agreement, rather than developing a 
body of labor law responsive to the inherently different 
nature of the collective bargaining process. Struggling 
to maintain verbal symmetry with a body of law that 
may not be applicable to begin with only compounds 
the fault, and forces future decision makers to waste 
time and energy in arriving at the true issues. 

As to the company, the question the court should 
ask is: What price mobility? As to the employees, the 
question that the court should consider in relation to 
the factors mentioned in this comment; the question 
that the court should state clearly to all who will later 
read the opinion is: What price security? 
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FEDERAL COURTS HAVE NO JURISDICTION TO 
ENJOIN THE BREACH OF A NO-STRIKE 
PROVISION OF A COLLECTIVE BARGAIN- 
ING AGREEMENT CALLING FOR ARBITRA- 
TION * 


Sinclair Refining Co. v. Atkinson, 370 US 195 (1962). 

Plaintiff employer brought suit under section 301 of 
the Labor Management Relations Act (Taft-Hartley 
Act) to enjoin defendant union and its agents from 
strikes and slowdowns in violation of a collective bar- 
gaining agreement containing no-strike and obliga- 
tory arbitration provisions. Defendant moved to dis- 
miss the complaint on the ground that the injunctive 
relief sought had been removed from the jurisdiction 
of the United States courts by the Norris-LaGuardia 
Act. The Court of Appeals for the Seventh Circuit 
affirmed the order of dismissal by the district court. 
On certiorari in the Supreme Court of the United 
States, held, affirmed. The express limitations in sec- 
tion 4 of the Norris-LaGuardia Act may not be “ac- 
commodated” to section 301 of the Taft-Hartley Act 
so as to allow an injunction against activities breach- 
ing a no-strike provision of a collective bargaining 
agreement under which there was an obligation to 
submit the dispute to arbitration. 

The majority of the United States Supreme Court 
held in Textile Workers Union v. Lincoln Mills that 
the “substantive law to be applied in suits under sec- 
tion 301(a) is federal law which the courts must fash- 
ion from the policy of our national labor laws.” As a 
part of this national labor policy the Court held that 
an agreement to arbitrate may be enforced by a man- 


* Condensed from a comment published in 16 Vanderbilt Law 
Review 245-251 (December 1962) and printed with permission 
from the Vanderbilt Law Review. Business address: Vanderbilt 
School of Law, Nashville 5, Tennessee. Single copy price $2.00. 
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datory injunction in federal court, since a failure to 
arbitrate was not one of the abuses which led to the 
restrictions in Norris-LaGuardia. Recently the Court 
has exhibited a policy of encouraging arbitration on 
a widespread basis, indicating that the courts should 
refrain, insofar as possible, from interfering with the 
arbitration process. Thus, a union may even specifi- 
cally enforce an agreement to arbitrate which is stated 
in permissive terms. However, Taft-Hartley did not 
affirmatively repeal the Norris-LaGuardia Act which 
deprived federal courts of jurisdiction to enjoin 
peaceful striking, even for breaches of a collective 
bargaining agreement. 

In the instant case the Court held that the alleged 
work stoppage constituted a labor dispute within the 
meaning of section 13 of the Norris-LaGuardia Act 
and that it could not therefore be enjoined even 
though the stoppage breached the collective bargain- 
ing agreement. The Court concluded that section 301 
of the Taft-Hartley Act was not intended to have any 
partial repealing effect upon Norris-LaGuardia for 
two principal reasons. First, section 301 contains no 
language of direct repeal; if Congress had intended 
that section 301 suits should not be subject to the an- 
ti-junction provisions of Norris-LaGuardia, it would 
have made its “intent” known as it did in sections 
101(h) and 208(b) of the Taft-Hartley Act which ex- 
pressly removed the anti-injunction bar of the Norris- 
LaGuardia Act. Second, the Court pointed out that 
the legislative history of section 301 indicated that 
Congress had considered repealing the Norris-La- 
Guardia Act insofar as it pertains to suits for breach 
of collective bargaining agreements, but expressly re- 
jected the proposal. To the contention that Lincoln 
Mills was controlling, the Court replied that the in- 
junction granted in that case, to carry out an agree- 
ment to arbitrate, “did not enjoin any one of the 
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kinds of conduct which the specific prohibitions of 
the Norris-LaGuardia Act withdrew from the in- 
junctive powers of the United States Courts. Further, 
the cases implementing section 301 could not be said 
to have freed the Court from the plainly expressed 
congressional purpose in Norris-LaGuardia. 

Under the instant decision, an employer will be un- 
able to obtain a federal court injunction barring a 
union from breaching a no-strike provision of a col- 
lective bargaining agreement which calls for arbitra- 
tion. The employer will be left to his remedies at 
law, which would appear to be inadequate. It would 
appear that the instant decision leaves open three 
important areas for future litigation. First, can a 
similar suit (within the purview of section 301) be 
brought in a state court and an injunction secured 
there? Second, can an employer secure a federal court 
order to compel arbitration of a union’s violation of 
a no-strike clause? Third, can an employer enforce in 
federal court an arbitrator’s order in the nature of an 
injunction against a strike? 


SECTION 301(a) LABOR-MANAGEMENT RELA- 
TIONS ACT—STATE COURT APPLICATION 
OF FEDERAL SUBSTANTIVE LAW * 


Local 174, Teamsters Union v. Lucas Flour Co., 368 
US 95 (1962). 
Employer discharged one of its employees for un- 
satisfactory work. The employee’s union, in violation 
of the collective bargaining agreement it had with 


* Condensed from a comment published in 17 Southwestern Law 
Journal 198-202 (March 1963), and printed with permission from 
Southwestern Law Journal. Business address: Southern Methodist 
University School of Law, Dallas 22, Texas. Single copy price 
$2.50. 
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employer, called a strike to protest the discharge. 
Employer sought damages in a state court for losses 
caused by the strike. Held: Although section 301(a) 
of the Labor Management Relations Act of 1947 gives 
competent state courts jurisdiction concurrent with 
federal district courts to hear actions arising out of 
breaches of collective bargaining contracts, federal 
substantive law must be applied in both courts. 

Federal courts have interpreted jurisdictional and 
substantive law problems created by section 301(a) in 
four ways: the section provides for (1) exclusive ju- 
risdiction in the federal courts over actions involving 
collective bargaining agreements, (2) an exclusive 
state substantive law, (3) concurrent jurisdiction in 
state and federal courts, but the state may apply the 
state law, and (4) concurrent jurisdiction in state and 
federal courts, but creates an exclusive federal sub- 
stantive law. 

The first interpretation would establish a uniform 
federal law for the enforcement of collective bar- 
gaining agreements. The opinions which construed 
the section in this manner reasoned that Congress had 
intended the section to create a new, federal, substan- 
tive right, and, therefore, whenever a section 301(a) 
action was brought in a state court, the defendant 
could properly remove the suit to a federal district 
court which exerted exclusive jurisdiction. The sec- 
ond interpretation meant that when diversity was 
lacking, a federal district court should not accept ju- 
risdiction of an arbitration action, since the state sub- 
stantive law was exclusive. That view was based 
upon the theory that the suit did not violate a con- 
tract, that a federal question was not involved, and 
that the bringing of the suit did not violate a collec- 
tive bargaining agreement. The third interpretation 
of section 301(a) stated that the federal courts were 
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given concurrent jurisdiction with competent state 
courts to entertain suits involving breaches of collec- 
tive bargaining agreements, and, therefore, the fed- 
eral courts should apply state law rather than a fed- 
eral substantive law. The fourth interpretation, i. e., 
that there is concurrent jurisdiction but an exclusive 
federal substantive law, has been approved by the 
Supreme Court in the principal case. 

In the first case in which section 301(a) was con- 
sidered by the Supreme Court—Association of West- 
inghouse Salaried Employees v. Westinghouse Elec. 
Corp.—the Court held that section 301(a) did not give 
the federal courts jurisdiction over suits for wages 
brought by a union. Viewing the legislative history 
of the section, the Court concluded that Congress did 
not intend to burden the federal courts with bargain- 
ing disputes and that an employee as an individual 
could rely upon state courts to protect his rights. 

In Textile Workers v. Lincoln Mills and two com- 
panion cases, the Court took the position that the 
federal courts had jurisdiction to decree specific per- 
formance of an arbitration agreement. The underly- 
ing theme in these three decisions indicated the desire 
of the courts to establish a uniform body of labor law. 
By holding that section 301(a) was more than juris- 
dictional, the Court effectively created rights based 
on a uniform federal labor policy. This view evolved 
from federal court decisions enforcing collective bar- 
gaining agreements. 

The first court to render a decision on the question 
of concurrent jurisdiction was the California Supreme 
Court in McCarroll v. Los Angeles County Dist. 
Council of Carpenters, which held that section 301(a) 
did not expressly or impliedly exclude a state court 
from jurisdiction. The court based its decision upon 
the permissive language of section 301(a). 
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In Charles Dowd Box Co. v. Courtney, the United 
States Supreme Court answered the question of wheth- 
er state jurisdiction in a labor dispute was pre-empted 
by federal law. The Court held that an action arising 
under section 301(a) did not divest the state court of 
jurisdiction. The Dowd Box case followed the general 
rule of federal procedure that concurrent jurisdiction 
will be granted when it is not expressly excluded by 
or incompatible in its exercise with the nature of the 
case. 

In the instant case, the Supreme Court accepted the 
fourth view above, i. e., that the federal courts have 
not pre-empted a qualified state court from exercis- 
ing jurisdiction in a section 301(a) dispute. However, 
the Court held that regardless of which court decided 
the action, federal substantive law was to be ap- 
plied. This latter rule indicates that the Court, realiz- 
ing the dimensions of the issues raised in suits covered 
by section 301(a), determined that such subject mat- 
ter must be directed by a uniform federal labor policy. 
The Court noted that the Dowd Box case had not spe- 
cifically decided whether a state court should apply 
federal law in exercising jurisdiction over section 301 
(a) litigation. 

The principal case illustrates the difference between 
pre-emption of jurisdiction and pre-emption of sub- 
stantive law. It is important that there be an effec- 
tive uniform policy in the area of labor-management 
relations. Therefore, federal substantive law must be 
applied in both state and federal courts. State courts 
must now follow and apply federal substantive law. 
The approach taken is the best way to establish a 
practical, uniform procedure for handling cases in- 
volving breaches of collective bargaining agreements 
and simultaneously utilize the dual system of federal- 
state courts. 
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NLRB HOLDS EMPLOYER PETITIONS FOR CER- 
TIFICATION ELECTIONS BARRED DURING 
ENTIRE TERM OF EXISTING COLLECTIVE 
BARGAINING CONTRACTS * 


Montgomery Ward & Co., 137 NLRB No 26, 1962 CCH 
NLRB Dec, 11199 (May 28, 1962); Absorbent 
Cotton Co., 137 NLRB No 93, 1962 CCH NLRB 
Dec, {| 11374 (June 26, 1962). 


Employer Montgomery Ward & Company had en- 
tered into a collective bargaining contract for a term 
of five years with the certified representative of its 
employees. A union merger involving the represent- 
ative and a modification of the employer’s operations 
induced the employer to question the majority status 
of the certified representative, and upon its petition 
during the third year of the contract term, the Nation- 
al Labor Relations Board ordered a certification elec- 
tion under section 9(c)(1)(B) of the Labor Manage- 
ment Relations Act of 1947. On reconsideration at 
the request of the representative, held, petition for 
election dismissed. Absent substantial changes af- 
fecting the representative character of the incumbent 
bargaining agent, a contract between an employer and 
a certified representative constitutes a bar to a peti- 
tion for a certification election by either of the con- 
tracting parties during the entire term of the contract. 

Employer Absorbent Cotton Company had for an 
extended period recognized and entered into collec- 
tive bargaining contracts with the uncertified repre- 
sentative of its employees. During the third year of 
a three-year contract, in an effort to gain the benefits 


* Condensed from a comment published in 63 Columbia Law 
Review 569-576 (March 1963) and printed with permission from 
Columbia Law Review. Business address: Columbia Law Review, 
Columbia University, New York 27, N. Y. Single copy price $1.50. 
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of dealing with a certified representative, the em- 
ployer petitioned the NLRB for a certification elec- 
tion. Held, petition for election dismissed. Absent 
doubt as to the majority status of an incumbent bar- 
gaining agent, a contract between an employer and 
an uncertified representative constitutes a bar to a 
petition for a certification election by the employer 
during the entire term of the contract. 

The Taft-Hartley Act absolutely prohibits the di- 
rection of an election in any unit “within which in the 
preceding twelve-month period, a valid election shall 
have been held.” This minimum period was designed 
to immunize the victor from the constant threat of a 
new election, which might frustrate its attempts to 
discharge its responsibilities as a certified bargaining 
representative. The absence of statutory restrictions 
upon the maximum duration of this immunity, how- 
ever, has compelled the Board to formulate rules ac- 
commodating the often conflicting policies of indus- 
trial stability, on the one hand, and full freedom of 
choice of representatives for employees, on the other; 
the courts have interpreted the labor acts as provid- 
ing the NLRB with great discretion in formulating 
and applying these rules. Among the rules are those 
comprising the “contract bar” doctrine, barring, in 
many instances, any representation election when a 
collective bargaining contract already exists. 

The Board’s general rule has always been that a 
contract that otherwise qualifies as a bar will be given 
bar effect only for a reasonable time. The length of 
time considered reasonable has, however, undergone 
frequent modification in response to changes in fac- 
tors bearing on stability and freedom of choice. In 
attempting to avoid the administrative difficulties 
entailed by the then-existing flexible standards, the 
Board decided in Pacific Coast Ass’n of Pulp & Paper 
Mfrs. that “any contract having a fixed term in ex- 
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cess of two years shall be treated, for the purposes of 
contract bar, as a contract for a fixed term of two 
years ...” Most recently, in reaction to the marked 
trend toward collective bargaining contract terms in 
excess of two years, the Board extended the bar peri- 
od to three years. Recognizing the benefits to a con- 
tracting union of being a certified representative, the 
Board has allowed an uncertified representative, who 
is a party to an existing contract to petition at any 
time for a certification election, notwithstanding 
recognition by the employer. Absent a rival claim for 
representation, however, the contract bar rules do ap- 
ply to a petitioning employer who has a contract with 
an uncertified representative. Finally, a petition by a 
rival union will be barred during the contract bar 
period unless the employer asserting the contract as 
a bar was aware of the claim when entering into the 
contract. After the contract bar period, however, 
petitions by individuals and unions who are not par- 
ties to the contract have not been considered barred, 
under Pacific Coast, when filed during the term of a 
contract. 

In Montgomery Ward, the NLRB stated that the 
Pacific Coast contract bar rule does not apply to the 
employer and the certified contracting representative 
who are parties to a collective bargaining agreement. 
The Board declared that the only rationale for allow- 
ing an election in disregard of the contract term 
agreed upon by the parties is to give effect to em- 
ployees’ right to exercise their freedom of choice. 
Employee dissatisfaction with the incumbent repre- 
sentative, the Board stated, may be indicated by a 
timely petition for certification or decertification 
filed by a rival union or by the employees, or someone 
acting in their behalf, but not by the petition of a 
party to the existing contract. The two dissenting 
members of the Board contended that employer peti- 
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tions are another means of implementing the right of 
employees to change representatives and that barring 
such petitions for longer than two years would con- 
flict with the policy enunciated in Pacific Coast. 
They also believed that the decision was prohibited 
by section 9(c)(2). In Absorbent Cotton, the Board 
stated that when the employer does not contest the 
majority status of an incumbent uncertified repre- 
sentative, but seeks only the benefits of dealing with 
a certified representative, the rule of Montgomery 
Ward bars an election on the petition of the employer 
for the full term of the contract. Two members again 
dissented, relying on the reasons stated in their dis- 
sent in Montgomery Ward. 

Actually, the impact of the change is somewhat 
limited because employer petitions have always com- 
prised less than ten per cent of all petitions for certi- 
fications elections and because petitions from certi- 
fied incumbent unions appear to have been extremely 
infrequent. Underlying the Board’s decision is the 
notion—derived from general contract law—that a 
party should not be able to escape contractual obli- 
gations that are not mutually rescinded. When there 
is no conflict between contract law and labor policy, 
application of general contract principles is desir- 
able. Nor is this adherence to contract principles in- 
consistent with the general refusal of the Board to 
adjudicate contractual rights and obligations in repre- 
sentation proceedings. In light of the frequent infeasi- 
bility, in fact and in theory, of maintaining a current 
contract after a change in the bargaining representa- 
tive, and the Board rule that the new representative 
is not bound by the existing contract, the binding 
nature of collective bargaining contracts would be 
fortified if such situations were kept to a minimum 
by limiting the possibility of midterm elections. Anal- 
ysis of the function of employer petitions reveals that 
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the instant decisions should not be viewed as sig- 
nificantly impairing employee expression of free 
choice. 

In addition to making a sound qualification to the 
application of contract bar rules, the instant cases 
may be important for their indirect effect on attitudes 
toward collective bargaining contracts since the 
Board’s position is likely to make longer term con- 
tracts more attractive. Such contracts generally have 
been considered desirable as a means of stabilizing in- 
dustrial relations—the prime goal of our national 
labor relations policy. Reducing the impediments to 
the making of such contracts is also in keeping with 
a noticeable trend toward longer contracts, the dura- 
tion of over fifty per cent of major labor contracts 
presently exceeding two years. The inclusion of mid- 
term modification provisions in collective bargaining 
contracts provides an alternative to the NLRB elec- 
toral process as a means of altering contract provi- 
sions. 

In light of the instant decisions, some general rules 
may be stated about election petitions during the 
term of an existing contract. An uncertified repre- 
sentative who is a party to the contract may petition 
at any time. Individuals and rival labor organiza- 
tions may not petition until the conclusion of the 
lesser of three years or the duration of the contract. 
Employers and certified representatives who are par- 
ties to the contract may not petition until the conclu- 
sion of the contract term. The Board’s view that sec- 
tion 9(c)(2) of the Taft-Hartley Act does not forbid 
these distinctions accords with legislative history, 
precedent, and reason. It is submitted that the rules 
formulated by the Board in the instant cases are con- 
sistent with the national labor acts and may well 
serve to promote improved labor-management rela- 
tions. 
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Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability of obtaining the original 
article. 


CONTENTS 
Page 
Internal Union Affairs 
Union Disciplinary Powers and Procedures..............++++ 89 
Personnel 


Secondary Boycotts 
Secondary Boycotts and Hot Cargo: A Study in Balance of 


Subcontracting 
The Arbitration of Subcontracting Disputes...............+.. 91 
Training 


Determining Training Needs for Organizational Effectiveness.. 92 


INTERNAL UNION AFFAIRS 


Union Disciplinary Powers and Procedures * 


This is the first of a series of four articles on disci- 
plinary powers and procedures in union constitutions. 
This article is primarily a summary of material on 
grounds for discipline requiring trial. Both general 


* Condensed from an article by David A. Swankin, published in 
86 Monthly Labor Review 125-132 (February 1963). Business 
address: Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Single copy price 55 cents. 
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INDUSTRIAL RELATIONS LAW DIGEST 


grounds and specific offenses are discussed. Encom- 
passed in the latter category are such matters as job 
discipline, union loyalty, strikebreaking, “disclosure 
of secrets”, electioneering, subversive activity and 
“moral prohibitions.” The study is based on analysis 
of the constitutions of 158 national and international 
unions, accounting for more than 90% of total mem- 
bership in the United States. 


PERSONNEL 


People and Computers * 


Success or failure of the switch to electronic data 
processing depends more upon the people involved 
than the hardware, according to the author, partner 
in a leading management consulting firm. He under- 
takes to suggest how employers might avoid, “or at 
all events ameliorate,” the people problems created by 
the introduction of EDP. Education and instruction 
of employees and supervisors are held to be the keys. 
“But, most important of all,” according to the author, 
“the company should have built in the past such a 
reservoir of goodwill that the employees will believe 
what is told them, and will work as a team with man- 
agement to seek a common goal of improved opera- 
tions.” 


* Condensed from an article by Albert Kushner, published in 
40 Personnel 27-34 (January/February 1963). Business address: 
American Management Association, Inc., 1515 Broadway, New 
York 36, N. Y. Single copy price $1.25 (members), $1.75 (non- 
members). 


BIBLIOGRAPHY 


SECONDARY BOYCOTTS 


Secondary Boycotts and Hot Cargo: A Study in Bal- 
ance of Power * 

The Assistant to General Counsel, AFL-CIO, exam- 
ines the history of legislation dealing with the prob- 
lem of boycotts, with particular reference to the 
Landrum-Griffin amendments. The effect on union 
activities is assessed. The author concludes with the 
hope that a majority of Congress will one day “be 
ready to deal with economic realities instead of sterile 
abstractions, with the total scene instead of isolated 
instances, and to fashion a more sensitive instrument 
for adjusting the competing interests of labor and of 
management.” 


SUBCONTRACTING 


The Arbitration of Subcontracting Disputes ** 


A major portion of the article is devoted to an anal- 
ysis of more than sixty arbitration decisions on the 
issue of subcontracting reported between mid-1947 
and mid-1959 by the Bureau of National Affairs. 
Touching briefly on arbitrability (“I have not dis- 
covered a single published arbitration decision in 
which the arbitrator has ruled a subcontracting issue 
to be nonarbitrable”), the author devotes himself 


* Condensed from an article by Theodore J. St. Antoine, pub- 
lished in 40 University of Detroit Law Journal 189-211 (December 
1962). Business address: University of Detroit School of Law, 651 
East Jefferson Avenue, Detroit 26, Michigan. Single copy price 
$2.00. 

** Condensed from an article by G. Allan Dash, Jr., published in 
16 Industrial and Labor Relations Review 208-215 (January 1963). 
Business address: Industrial and Labor Relations Review, Cornell 
University, Ithaca, New York. Single copy price $1.75. 
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largely to the criteria that have been used in deciding 
subcontracting cases on their merits. He is seriously 
concerned with the controversy between “reserved 
rights” and “implied limitations” theories, stating 
that the latter “has been recognized with increasing 
frequency.” Contains interesting tabulations. Half a 
dozen conclusions are offered “with considerable re- 
straint,” of which the following are particularly note- 
worthy: 


In subcontracting work, a company will ordinar- 
ily receive an adverse ruling if the arbitrator 
determines it has acted in bad faith, or has 
weakened the union by placing it in a situation of 
having to agree to a reduction of contractual 
wage rates to avoid the subcontracting. 


Arbitrators will be more likely to rule against 
subcontracting of regular, permanent work where 
union jurisdiction and employee status are often 
involved than they will of work which is tempo- 
rary, irregular, or nonpermanent. 


TRAINING 


Determining Training Needs for Organizational Ef- 
fectiveness * 


An accurate appraisal of personnel needs and re- 
sources is held to be the basis of an effective training 
program. This appraisal should look to future cir- 
cumstances and requirements as well as to those of 
the present and should be continuous or provide for 
review and reappraisal at relatively short intervals. 


* Condensed from an article by Dr. Lynton K. Caldwell, pub- 
lished in 26 Personnel Administration 11-19 (March-April 1963). 
Business address: The Society for Personnel Administration, 1221 
Connecticut Avenue, N. W., Washington 6, D. C. Single copy price 
$1.25. 
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“Training needs are most likely to be discovered 
when appraised within a comprehensive manpower or 
personnel resources survey.” 

The author examines the methods of such training 
surveys, their scope and content, and the personnel to 
be employed. Seven questions are provided as the 
basis for a practical way of determining the costs of 
training. There are also discussions of establishing 
priorities for training and relating training programs 
to comprehensive personnel development. Although 
primarily couched in terms of government agency 
needs, the principles are readily applicable to in- 
dustry. 
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